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Abstract: The Children’s Act 38 of 2005, as the mechanism which gives 

effect to the rights of children as contained in the Constitution of the 

Republic of South Africa, 1996 as well as the international treatises, such 

as the African Charter on the Rights and Welfare of the Child and the 

United Nations Convention on the Rights of the Child, brought about 

welcome changes to the concept of parental rights and responsibilities. 

This is evidenced by the fact that the Children’s Act is child-centred and 

accentuates the equality and dignity of children. Notwithstanding the 

noteworthy improvements made by the Children’s Act with regard to the 

rights and protection of children, there was still a lacuna in the law in 

respect of section 40 of the Children’s Act as parental rights and 

responsibilities were not automatically conferred on permanent life 

partners where their child was conceived by artificial insemination. This 

was the position until the Constitutional Court confirmation order in V VJV 

and Another v Minister of Social Development and Another [2023] ZACC 

21 which confirmed the decision of the Gauteng High Court declaring 

section 40 unconstitutional on the basis of marital status and sexual 

orientation. This legal note discusses the decisions of both the High Court 

and the Constitutional Court in respect of section 40 of the Children’s Act.  
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Introduction 

 

 In June 2023, the Constitutional Court in V VJV and Another v 

Minister of Social Development and Another1 confirmed the decision of 

the Gauteng High Court in VJ and TR v Minister of Social Development 

and Minister of Justice & Constitutional Development2 that section 40 of 

the Children’s Act 38 of 2005 was unconstitutional as it was 

discriminatory on the basis of marital status and sexual orientation. This 

section had previously denied permanent life partners automatic parental 

rights where their child was conceives as a result of artificial insemination.  

The legal note firstly discusses the Gauteng High Court decision and 

thereafter the Constitutional Court’s confirmation of the order of 

unconstitutionality which was granted by the High Court in respect of 

section 40 of the Children’s Act is addressed. 

 
1. VJ and TR v Minister of Social Development and Minister of Justice 

& Constitutional Development 

 

1.1. Facts of the case 

The facts of the case were as follows: The first applicant met the 

second applicant at their place of work in July 2016:3  They have been in 

a lesbian same-sex permanent life partnership since January 2019.4 They 

were regarded as a couple in a permanent life partnership by their close 

relatives from both sides of the family as well as by their friends, and the 

 

1 [2023] ZACC 21.  
2 (27706/2021) ZAGPPHC 114. 
3 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 6.  
4 Ibid. 

https://www.google.com/search?rlz=1C1GCEB_enZA936ZA963&cs=0&sca_esv=5c87a0e2847a9f64&sxsrf=AE3TifNGXEgrc3oWBtUo-g_x86scf8up5g%3A1759141670045&q=VJV+and+Another+v+Minister+of+Social+Development+and+Another+%2827706%2F2021%29+ZAGPPHC+114&sa=X&ved=2ahUKEwjQnt6y4f2PAxXFg_0HHZJ8Nz8QxccNegQIAhAC&mstk=AUtExfALDuMqp0iEwd8ZbMaON4rzTOn4KyYEN68HQuZG7fSZy1y68CGij-NEaxx457MeKfYEBcUBxlJqYpROMsEjV6RS62x-qnpLlTinSD-aLtuTs1WtHyTJ8Qy_jy6_NP9gt0OczHJI46yAUgHdRwssnLwHzwJmPfy-zoxT59-eCd07sPc&csui=3
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community in which they lived.1 The second applicant has a son from a 

previous marriage and both parties have been clear that they would like to 

have children of their own.2 They were of the opinion that they have much 

to offer a family as they are both financially stable and are both fully 

committed to the caring and rearing of children should they have children 

in the future.3 The parties proceeded with in vitro fertilisation (IVF) where 

the gametes of the first applicant and that of a donor were fertilised through 

the IVF process. The fertilised embryos were then successfully transferred 

into the uterus of the second applicant, resulting in a pregnancy. The 

second applicant subsequently gave birth to twins.  

The Centre for Child Law in Pretoria was admitted as amicus curiae in the 

proceedings in the Gauteng High Court as per Rule 16A of the Uniform 

Rules of Court.4 

 

1.2. Issue 

Section 40 of the Children’s Act provides: 

(1) (a) Whenever the gamete or gametes of any person other than a married 

person or his or her spouse have been used with the consent of both such 

spouses for the artificial fertilisation of one spouse, any child born of that 

spouse as a result of such artificial fertilisation must for all purposes be 

regarded to be the child of those spouses as if the gamete or gametes of 

those spouses had been used for such artificial fertilisation.  

(b) For the purpose of paragraph (a) it must be presumed, until the contrary 

is proved, that both spouses have granted the relevant consent.  

(2) Subject to section 296, whenever the gamete or gametes of any person 

have been used for the artificial fertilisation of a woman, any child born of 

 

1 Ibid. 
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 7. 
3 Ibid.  
4 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 1.  
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that woman as a result of such artificial fertilisation must for all purposes 

be regarded to be the child of that woman.  

(3) Subject to section 296, no right, responsibility, duty or obligation arises 

between a child born of a woman as a result of artificial fertilisation and 

any person whose gamete has or gametes have been used for such artificial 

fertilisation or the blood relations of that person, except when-  

(a) that person is the woman who gave birth to that child; or  

(b) that person was the husband of such woman at the time of such artificial 

fertilisation. 

The High Court had to determine whether section 40 of the 

Children’s Act was inconsistent with the Constitution and therefore 

discriminatory as it did not contain the words “permanent life partner” 

after the word “spouse” or “husband” in section 40. Furthermore, the High 

Court had to decide whether the word “parent” as defined in section 1 of 

the Children’s Act was also inconsistent with the Constitution as the 

definition as expounded in section 40 above excluded any person who is 

biologically related to a child by reason only of being a gamete donor 

for purposes of artificial fertilisation.1 In this matter the first applicant was 

the gamete donor of the children carried by the second applicant. In terms 

of section 40, the first applicant is excluded from being a parent 

notwithstanding the fact that she will indeed be the parent to the children 

conceived via artificial insemination because she will be caring and rearing 

the children with her same-sex life partner.2 

 

1.3. Discussion of the Gauteng High Court Application 

 In the Gauteng High Court, the first applicant submitted the 

following: 

The definition of the term “parent” in terms section 1 of the 

Children’s Act precludes the first applicant from being a parent to any 

children born to the second applicant because the first applicant is the 

 

1 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 4. 
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 9. 
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gamete donor. The definition of “parent” excludes a person from being a 

parent who is biologically related to a child by reason of only being a 

gamete donor for the purposes of artificial insemination. The first applicant 

is excluded from being the legal parent although in reality she will be a 

parent insofar as taking care and responsibility of the children are 

concerned.1 

Furthermore, the first applicant furthermore contended that the 

legislature did not intend to extend parental rights to the non-genetic 

partner of the biological mother, notwithstanding the use of the word 

“spouse” in section 40 of the Children’s Act and despite the fact that it was 

impossible for the gametes of both spouses to be used where the parties 

are partners to a same-sex relationship.2 

It was, therefore, submitted by the first applicant that there is a 

lacuna in our law because both mothers in a same-sex relationship do not 

obtain parental rights and responsibilities upon the birth of a child who was 

conceived by means of artificial fertilisation.3 As a consequence, there 

exists discrimination against same-sex female partners because parental 

rights and responsibilities are not automatically assigned to same-sex 

female couples.4  

The result of being excluded from being a parent, although the first 

applicant was in a permanent relationship with the second applicant and 

the gamete donor, meant that:5 

(a) The first applicant will not be legally obligated to maintain the children 

born via artificial insemination. 

(b) The children will not be able to inherit intestate from the first applicant. 

 

1 Ibid. 
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 10. 
3 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 11. 
4 Ibid. 
5 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 12. 
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(c) The first applicant will also be required to prove that it is in the best 

interest of the children if she would like to have access to them. 

(d) The consent of the first applicant will not be required while the children 

are still minors, for the marriage of the children, for the removal of the 

children from South  

Africa, for the application of a passport or for the alienation or 

incumbrance of immovable property.  

The first applicant, therefore submitted that the exclusion of her as 

a parent is legally unfair her because:1 

(a) She may be deprived of the children if anything should happen to the 

second applicant. 

(b) She will not receive the full social recognition to which she is entitled 

as a parent. 

(c) The automatic allocation of parental rights and responsibilities to the 

second applicant gives the latter a degree of autonomy with regard to 

decision-making in respect of the children.  

The second applicant automatically acquired parental rights and 

responsibilities towards the children by virtue of the fact that she gave birth 

to them.  

It must be noted that the Centre for Child Law as amicus curiae in 

principle agreed with the applicants that section 40 of the Children’s Act 

is unconstitutional but disagreed with the reasons provided by the 

applicants for the unconstitutionality of section 40.2 The Centre for Child 

Law submitted that the legal question is not whether section 40 

discriminates against people on the basis of their sexual orientation but 

rather whether the exclusion of parental rights and responsibilities to 

unmarried persons in a permanent life partnership can pass constitutional 

muster.3 

 

1 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 13.  
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 14. 
3 Ibid. 



  

 

 

 

15 

The Centre for Child Law submitted that when conducting a proper 

interpretation of section 40, the following can be deduced:1 

(a) A child born as a result of using a gamete of any person other than those 

of the married person or his or her spouse for the purpose of artificial 

fertilisation is deemed to be the child of the married spouses. It is irrelevant 

as to which spouse’s gametes are used for the purposes of artificial 

fertilisation.  

(b) Section 40 is only applicable to married spouses which includes civil 

unions under the Civil Union Act 17 of 2006, civil marriages in terms of 

the Marriage Act 25 of 1961 as well as customary unions in terms of the 

Recognition of Customary Marriages Act 120 of 1998.  

(c) The exclusion of unmarried persons from section 40(1)(a) is applicable 

to both heterosexual as well as same-sex relationships. This meant that the 

partner who does not give birth to the child, even if such partner was the 

gamete donor, does not automatically acquire parental rights and 

responsibilities. The non-birthing parent is required to apply for parental 

rights and responsibilities in terms of sections 23 and 24 of the Children’s 

Act. This was essentially the crux of the matter and the reason why the 

applicants brought the application.  

(d) The donor of a gamete which is used in the artificial fertilisation process 

does not acquire parental rights and responsibilities and is not considered 

the parent of the child except where the donor is also the spouse of the 

woman who gave birth to the child.  

Whilst the High Court acknowledged that while much progress has 

been made in respect of the rights and recognition of parties to same-sex 

relationships, the court also noted that the Children’s Act was 

conservatively lagging in respect of artificial fertilisation and the 

subsequent recognition of unmarried partners as parents.2  

 

1 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 15. 
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 17.  
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The High Court noted that while, for various reasons people may 

elect not to enter into a civil marriage, this does not detract from the reality 

that these partners regard themselves as being in a committed lifelong 

relationship which includes the possibility of having children where they 

would then share parental rights and responsibilities.1  

The High court also pointed out that notwithstanding the concern 

that domestic partnerships lacked the formality associated with civil 

marriages in respect of making a commitment to remain together 

permanently, this concern is also one that is prevalent in civil marriages 

and customary unions as the latter formalised unions are also privy to a 

breakdown. The difference between formalised unions and permanent 

domestic partnerships is that the law protects the former while the parties 

to the latter remain largely unprotected.2  

The court then proceeded to cite both international, national and 

domestic instruments and legislation that recognises that the family is one 

of the core institutions in all societies. For example, Arts 12 and 16(1) of 

the Universal Declaration of Human Rights, art 18 of the African Charter 

on the Rights and Welfare of the Child, section 28(1)(b) of the Constitution 

and the Preamble of the Children’s Act.3 Case law4 was also cited to lend 

weight to the fact that children occupy a special place in the social, cultural 

and legal arrangements of most societies.5  

The court furthermore stated that notwithstanding the importance 

attributed to the institution of marriage and the family, the court stated that 

family life as contemplated by the Constitution can be provided in many 

different ways and should reflect societal and tradition changes occurring 

 

1 Ibid. 
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 18.  
3 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 19. 
4 Ex Parte WH and Others 2011 (6) SA 514 (GNP) which was cited in EJ and Others v 

Haupt 2022 (1) SA 514 (GP). 
5 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 20. 
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in modern day South Africa.1 The court furthermore acknowledged the 

difficulty in providing a definition for the concept “family” as families 

come in many different shapes and sizes and care must be taken not to 

entrench particular forms of family at the expense of other forms of 

family.2 The court noted that the Children’s Act still regards a marriage as 

a prerequisite for the establishment of a family and no provision is made 

in terms of the Children’s Act for families who do not conform to the 

definition as expounded in the Children’s Act.3 The court acknowledged 

the marriage-centrism aspect of South African family law and that the 

institution of marriage is granted preference over informal intimate 

partnerships.4 The court pointed out that the differentiation and supremacy 

afforded to spouses married in terms of civil law or customary compared 

to the lack of recognition and regulation of partners to a permanent 

domestic partnership is problematic.5 The court also noted that in all 

matters concerning the child, the best interests of the child as a 

consideration is of paramount importance.6 The court questioned whether 

section 40 served the best interests of the child.  

 

1.4. Decision of the High Court 

The court found that section 40 of the Children’s Act unfairly 

discriminates on the basis of marital status in respect of permanent or 

lifelong domestic partners who have had children by means of artificial 

 

1 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 21. 
2 See Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas 

v Minister of Home Affairs 200 (3) SA 936 (CC) & Ex Parte Chairperson of the 

Constitutional Assembly: In re Certification of the Constitution of the Republic of South 

Africa ([1996] ZACC 26. 
3 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 23.  
4 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 26.  
5 Ibid. 
6 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 30.  
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fertilisation on the basis that their right of equality and dignity are infringed 

in regard to the inroads to their right to family life.1 

The court furthermore found that section 40 unfairly discriminates 

on the basis of marital status in that it differentiates between children born 

of married parents and children born of unmarried parents.2  

The court held that the right to family or parental care of children 

born via artificial fertilisation to unmarried parents are also violated as if 

such child got injured at school, for example, the school is only required 

to inform the biological parent and only the biological parent has the 

authority to determine the treatment of the injured child.3 The court held 

that section 40 also violates section 28(2) of the Constitution which 

requires that the child’s best interests is of paramount importance. It would 

not be in the child’s best interest for the child born by means of artificial 

fertilisation to domestic partners not to have the right to inherit intestate 

from the other partner to the domestic partnership.4 

The court held that it was clear that the right to dignity and equality 

of children born of artificial fertilisation to unmarried personas are violated 

as well as the right to dignity and equality of the parties to a permanent 

lifelong relationship.5  

The High court, therefore, declared section of the CA to be 

unconstitutional as it was unfairly and unjustifiably discriminatory on the 

basis of marital status and sexual orientation. To remedy this mischief the 

court held that the words “or permanent life partner(s)” must be read in 

after the word “spouse (s)” and “husband” wherever such words appear in 

section 40 of the Children’s Act. 

 

1 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 28.  
2 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 27.  
3 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 29.  
4 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 30.  
5 VJ and TR v Minister of Social Development and Minister of Justice & Constitutional 

Development at para 28.  
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An application for confirmation of the order of constitutional 

invalidity granted by the High Court, Gauteng Division in respect of 

section 40 of the Children’s Act was made to the Constitutional Court. The 

Constitutional Court decision will now be discussed.  
 

2. VJV and Another v Minister of Social Development and Another  

 

An application for the confirmation of the order of 

unconstitutionality in respect of section 40 of the Children’s Act, made by 

the High Court, was lodged in the Constitutional Court.  

 

2.1. The decision of the Constitutional Court  

The Constitutional Court confirmed the order of constitutional 

invalidity of section 40 of the Children’s Act made by the High Court as 

section 40 unfairly and unjustifiably discriminates on the basis of both 

marital status and sexual orientation by omitting the words “permanent life 

partner” after the word “spouse” and “husband” wherever these words 

appear in section 40 of the Children’s Act.1 

 

2.2. Discussion of the decision of the Constitutional Court  

The Constitutional Court stated that section 40 creates differentiation 

as it automictically assigns parental rights and responsibilities to married 

parents in respect of children born of artificial fertilisation but fails to do 

the same for unmarried parents of children born via artificial fertilisation.2 

This amounts to differentiation of treatment to two different categories of 

persons, namely, married and unmarried persons. In doing so, section 40 

elevates the institution of marriage above all forms of relationships and in 

effect excludes other forms of relationship. As there is no legitimate 

governmental purpose for this exclusion, the Constitutional Court held that 

 

1 [2023] ZACC 21 para 97.  
2 [2023] ZACC 21 para 31. 
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the impugned provision violates the section 9(1) equality rights of the 

applicants.1 

As a result of the differentiation being on a specific ground, namely, 

marital status this means that it will also constitute discrimination in terms 

of section 9(3).2 The existence of discrimination on a specific ground 

activates the presumption that the discrimination is unfair.3 

The impact of discrimination on the ground of marital status has far-

reaching consequences as section 40 sends the message that the conscious 

choice that permanent life partners to become parents is less respected that 

the same choice made by married spouses.4  

The consequence is that the permanent life partnership is devalued 

which in turn impacts on their dignity.    

The Constitutional Court differed from that of the decision of the 

High Court in respect of section 40 discriminating against the applicants 

on the basis of their sexual orientation.5 The Constitutional Court stated 

that section 40 has a disparate impact on lesbian life partners as it is 

biologically impossible for two females to reproduce and that that by 

necessity they are completely reliant on artificial fertilisation if they chose 

to have a biologically related child.6 Two men in a same-sex partnership 

would not rely on section 40 for the conception of their biological child as 

neither man would be capable of being artificially fertilised. The 

Constitutional Court, therefore, found that section 40 violates section 9(1) 

and indirectly discriminates against lesbian permanent life partners on the 

basis of their sexual orientation.7 

 

 

 

 

1 [2023] ZACC 21 para 43.  
2 [2023] ZACC 21 para 42. 
3 Section 9(5) of the Constitution of the Republic of South Africa, 1996.  
4 [2023] ZACC 21 para 44. 
5 [2023] ZACC 21 para 48. 
6 [2023] ZACC 21 para 52. 
7 [2023] ZACC 21 para 53.  
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2.3. Order of the Constitutional Court 

The Constitutional Court, therefore, ordered that the words “or 

permanent life partner(s)” must be read in after the word “spouse (s)” and 

“husband” wherever such words appear in section 40 but the reading-in 

remedy was subject to the following:1   

(a) The reading-in will not apply to persons who were permanent life 

partners at the time of the artificial fertilisation unless they invoke the 

benefit of this order by a written declaration signed by both of them. In 

such event the provisions of section 40(1)(a) as read-in will apply. 

(b) In the event that rights and responsibilities in respect of the 

child/children so born has been assigned to any third party/ies in terms of 

the Children’s Act or any other legislation, or are enjoyed by a former 

partner of the permanent life partnership only, then: 

(i) The party seeking to invoke the benefit of this order will give 

written notice to the party/ies or former partner of their intention to 

do so and afford the third party or former partner with an 

opportunity to object thereto.  

(ii) If the third party or former partner objects in writing thereto, 

the matter must be referred to the Children’s Court which will 

determine the procedure to be followed and issue appropriate 

orders and directions within its powers. 

(iii) The Children’s Court, after considering the matter may make 

any order that is just and equitable and in doing so shall be guided 

by what the best interest/s of the child/children in question require. 

The Constitutional Court, furthermore, ordered that declaration of 

constitutional invalidity is retrospective as it takes effect from 1 July 2007, 

but that its operation is suspended for 24 months from the date of this order 

to afford Parliament an opportunity to remedy.2  In the event that 

Parliament does not remedy the constitutional deficiency in section 40 

within the period provided for in this order, or any extended period granted 

 

1 [2023] ZACC 21 para 97.  
2 [2023] ZACC 21 para 97.  
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by this Court, section 40 will be deemed to read with words “permanent 

life partner(s)” appearing after the words “spouse(s)” and “husband”.1 

 

Conclusions 

 

 The apex court judgment signifies a departure from discriminatory 

practices and recognises the equal dignity and worth of all individuals, 

regardless of marital status or sexual orientation. In legally acknowledging 

the parental rights of lesbians in a life partnership, the Constitutional Court 

judgment marks a significant step forward in the ongoing struggle for 

equality and justice. The Court’s judgment underscores the transformative 

nature of the post-democracy era, a triumph for inclusion and diversity 

over historical exclusion. It signifies a departure from discriminatory 

practices and recognises the equal dignity and worth of all individuals, 

regardless of marital status or sexual orientation in the ongoing struggle 

for equality and justice in our rapidly evolving democratic society. 
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Abstract: The right to family reunification constitutes an important 

component of the protection guaranteed to migrant workers under 

European social rights law, yet its legal treatment remains fragmented 

across the Council of Europe and European Union legal orders. This 

article examines family reunification under Article 19§6 of the European 

Social Charter (Revised) and analyses its relationship with EU migration 

law, in particular Council Directive 2003/86/EC, read alongside relevant 

developments in EU labor migration law, including the Blue Card and 

Single Permit regimes. The article argues that, notwithstanding the 

European Committee of Social Rights' consistent interpretation of Article 

19§6, family reunification for migrant workers in Europe remains 

constrained by a structural gap between the Charter's social-rights 

guarantees and the regulatory logic of EU migration law. That gap is 

shaped by two interconnected factors: first, the Charter's limited personal 

scope and the uneven binding force of Article 19§6 across States Parties; 

and second, the discretion left to Member States under EU secondary law 

to impose conditions relating to resources, accommodation, integration 

requirements and waiting periods. EU minimum harmonization has not 

ensured effective convergence with the standards developed under Article 

19§6 and may permit restrictive national rules that affect the practical 

enjoyment of family reunification. Through a doctrinal and comparative 

analysis of the case law of the European Committee of Social Rights and 

relevant EU migration instruments, the article identifies the principal 

points of divergence between the Charter and EU law, with particular 

attention to categories of migrant workers whose protection remains 

http://www.jlas.upit.ro/
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weaker or more fragmented, especially those engaged in temporary, 

seasonal or otherwise precarious forms of labor migration. On this basis, 

it highlights the need to improve coordination and strengthen coherence 

between the two legal systems. 
Keywords: family reunification; social rights; migrant workers; 

European Social Charter; European Committee of Social Rights; EU 

migration law. 

 

 

Introduction 

 

Family reunification is a core dimension of the protection of migrant 

workers' social rights in Europe. It is closely linked to the right to respect 

for family life, to the social integration of migrants and their dependants, 

and to the practical effectiveness of the broader catalogue of rights 

recognised to migrant workers under European labour and social rights 

law. Despite this centrality, the legal treatment of family reunification 

across the European continent remains fragmented, distributed between 

the Council of Europe and the European Union frameworks, and shaped 

by instruments adopted at different periods, with different normative 

ambitions, and addressed to different categories of beneficiaries. 

Within the Council of Europe system, family reunification is 

expressly protected by Article 19§6 of the Revised European Social 

Charter, which requires States Parties that have accepted the provision to 

facilitate as far as possible the reunion of the family of a foreign worker 

permitted to establish himself in the territory (Council of Europe, 1996, 

art. 19§6). In its supervisory practice, the European Committee of Social 

Rights has interpreted this obligation in an evolutive and effectiveness-

oriented manner, scrutinising waiting periods, income and housing 

conditions, and integration requirements imposed by States Parties 

(European Committee of Social Rights, 2022, pp. 164–166). At the same 

time, the personal scope of the Charter, as defined in its Appendix, restricts 

its formal applicability to migrant workers who are nationals of another 

Charter State Party and are lawfully resident or working regularly within 

the territory, leaving migrant workers who are nationals of non-Party 

States outside its ordinary formal protection. This limitation is 
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compounded by the selective acceptance system of the Charter, under 

which Article 19§6 is binding only on States Parties that have expressly 

accepted it. 

Within the European Union legal order, family reunification of third-

country nationals residing in the Member States is primarily regulated by 

Council Directive 2003/86/EC, supplemented by sectoral instruments that 

introduce more favourable rules for certain categories of migrant workers, 

in particular Directive (EU) 2021/1883 on highly qualified employment 

(recast Blue Card) and Directive (EU) 2024/1233 (recast Single Permit), 

as well as instruments excluding family reunification entirely, notably 

Directive 2014/36/EU on seasonal workers (European Parliament and 

Council of the European Union, 2014a, 2021, 2024). Although Article 

3(4)(b) of Directive 2003/86/EC expressly preserves more favourable 

provisions of the European Social Charter and of the European Convention 

on the Legal Status of Migrant Workers, the Directive itself adopts a model 

of minimum harmonisation that leaves Member States a wide margin of 

discretion in setting conditions for family reunification (Council of the 

European Union, 2003). The Court of Justice has progressively delineated 

the limits of this discretion, in particular in Parliament v Council (CJEU, 

2006) and Chakroun (CJEU, 2010), but has also confirmed that the 

Directive still leaves Member States a margin of discretion in several areas 

of implementation, subject to the requirements of proportionality, 

individual assessment, fundamental rights and the effectiveness of the 

right to family reunification (Costamagna et al., 2022, pp. 55–57, 66–67). 

Against this background, this article examines the right to family 

reunification of migrant workers in Europe through the lens of the 

interaction between the European Social Charter and EU law. It argues 

that, notwithstanding the consistent interpretation of Article 19§6 by the 

European Committee of Social Rights, the practical enjoyment of family 

reunification remains constrained by a structural gap between the Charter's 

social rights guarantees and the regulatory approach adopted by EU 

migration law. Two interconnected factors shape that gap: the limited 

personal scope of the Charter, which restricts its formal reach in respect of 

large segments of the migrant workforce, and the wide discretion left to 
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Member States under EU secondary law to impose conditions of 

reunification capable of undermining its effective exercise. The 

cumulative effect is a fragmented regime in which EU minimum 

harmonisation does not ensure substantive convergence with Charter 

standards and may leave space for national rules that fall short of the 

requirements developed by the European Committee of Social Rights. 

The analysis proceeds in five sections. The first section sets out the 

framework of Article 19§6 of the European Social Charter and the 

interpretive practice of the European Committee of Social Rights. The 

second examines the EU legal framework on family reunification, 

focusing on Directive 2003/86/EC and its interaction with EU labour 

migration instruments. The third analyses the principal points of 

divergence between the two systems, with particular attention to 

conditions of income, housing, integration and waiting periods. The fourth 

addresses categories of migrant workers whose protection remains 

structurally weaker or more fragmented, in particular those engaged in 

temporary or otherwise precarious forms of labour migration. The fifth 

considers the prospects for improved coordination between the two legal 

orders. The article concludes that the European Social Charter retains 

autonomous normative significance and continues to provide a critical 

benchmark against which EU migration law and national implementing 

measures should be assessed. 

 

The European Social Charter framework for family reunification of 

migrant workers 

 

The right to family reunification under the European Social Charter 

is anchored in Article 19, which guarantees the right of migrant workers 

and their families to protection and assistance and articulates a set of 

specific obligations on States Parties. Within Article 19, paragraph 6 

occupies a particular place, requiring States Parties that have accepted the 

provision to facilitate as far as possible the reunion of the family of a 

foreign worker permitted to establish himself in the territory (Council of 

Europe, 1996, art. 19§6). The wording is deliberately programmatic, but it 

has been transformed by the supervisory practice of the European 
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Committee of Social Rights into a set of relatively concrete substantive 

and procedural standards (European Committee of Social Rights, 2022, pp. 

164–166). As Kristensen observes, although the provision may appear 

imprecise in its scope, the Committee has interpreted it to impose a clear 

obligation on States to allow the families of migrant workers lawfully 

established in their territory to join them (Kristensen, 2015, pp. 187–188). 

The personal scope of Article 19§6 is defined by Article 19, read 

together with the Charter's Appendix. Article 19 protects migrant workers 

who are nationals of one Charter State Party in the territory of another, 

while the Appendix clarifies the Charter's approach to foreign nationals 

and defines the family of a foreign worker for the purposes of Article 19§6. 

For the purposes of Article 19§6, the Appendix specifies that the term 

family of a foreign worker is understood to mean at least the worker's 

spouse and unmarried dependent children, as long as the latter are 

considered to be minors by the receiving State (Council of Europe, 1996, 

art. 19 and Appendix). This minimum definition has been treated by the 

Committee as a floor rather than a ceiling: States Parties remain free to 

extend the protected family circle, and the Committee has noted that 

broader inclusion under national law is to be assessed favourably 

(European Committee of Social Rights, 2022, p. 164). 

The ratione personae limitation, by contrast, has more significant 

implications. Because Article 19§6 is formally restricted to migrant 

workers who are nationals of other Charter States Parties, migrant workers 

who are nationals of non-Party States fall outside the ordinary personal 

scope of the provision (Council of Europe, 1996, art. 19 and Appendix; 

European Committee of Social Rights, 2022, pp. 211–213). Article 19§6 

is binding only on States Parties that have expressly accepted it under the 

Charter's selective acceptance system (Council of Europe, 1996, art. A). It 

should be noted that not all EU Member States have ratified the Revised 

Charter of 1996; some remain bound only by the original 1961 Charter, 

with corresponding differences in the scope of accepted provisions 

(Council of Europe, 2026). As Kristensen has observed, the restricted 

personal scope of the Charter and the uneven acceptance of Article 19§6 

narrow the practical reach of the provision within the European social 
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rights system (Kristensen, 2015, pp. 191-193). The European Committee 

of Social Rights has acknowledged the formal scope limitation but has also 

clarified, in line with its consistent jurisprudence, that personal-scope 

restrictions cannot be applied in a manner that deprives individuals of the 

protection of the most basic Charter rights or produces outcomes 

incompatible with human dignity (European Committee of Social Rights, 

2004, §§29–32). While this dignity-based line of case law does not extend 

Article 19§6 ratione personae to all migrant workers irrespective of 

nationality, it sets an interpretive boundary against constructions of the 

Appendix that would render Charter obligations functionally illusory. 

On the substantive plane, the European Committee of Social Rights 

has developed a coherent body of standards setting limits to the conditions 

that States Parties may attach to family reunification under Article 19§6. 

As regards waiting periods, the Committee has held that a period of up to 

one year between the worker's establishment in the host State and the 

moment family members may join may be acceptable, whereas waiting 

periods of eighteen months or more are not in conformity with Article 19§6 

of the Charter (European Committee of Social Rights, 1969, 2011a, 2022, 

p. 164). This standard reflects the Committee's understanding that 

prolonged separation undermines the very rationale of family reunification 

and risks rendering the right merely formal. It is also consistent with 

Article 12(1) of the European Convention on the Legal Status of Migrant 

Workers (Council of Europe, 1977, art. 12(1)), under which a waiting 

period for family reunion authorisation may not exceed twelve months. 

With respect to income or means requirements, the Committee has 

consistently held that such conditions must not be set so high as to preclude 

reunification in practice. The Committee has further specified that social 

benefits should not be excluded from the calculation of the worker's 

resources, and that the assessment must take individual circumstances into 

account (European Committee of Social Rights, 2011b, 2022, p. 165). The 

same logic governs accommodation requirements: while States Parties 

may legitimately require that family members be received in adequate 

housing, such requirements must not be so restrictive as to prevent reunion, 

and individual exemptions or flexibilities must be available where strict 
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application would render the right ineffective (European Committee of 

Social Rights, 2015, 2022, pp. 165–166). 

Integration and language requirements have attracted particular 

attention. In its Statements of Interpretation on Article 19§6, the 

Committee has held that language and/or integration requirements may be 

contrary to the Charter where they impede family reunion, deny entry or 

residence, impose prohibitive fees, or fail to take account of individual 

circumstances such as age, education, or family and work commitments 

(European Committee of Social Rights, 2011b, 2015, 2022, p. 166). This 

approach reflects the Charter's effectiveness-oriented logic: integration 

measures may pursue legitimate aims, but they cannot operate as 

instruments of exclusion. 

The Committee has also clarified that Article 19§6 confers a distinct 

entitlement that interacts with the protection against expulsion under 

Article 19§8. Family members already lawfully present should not be 

deported merely because the principal worker is expelled, and Article 19§6 

has been read as conferring an independent residence right on its 

beneficiaries, with the result that expulsion of family members must be 

assessed under that provision (European Committee of Social Rights, 

2022, p. 166). The right to reunification is thus not merely an entry right 

but a continuing protection of the family unit once formed within the 

territory. 

Read together with the non-discrimination clause in Article E, these 

standards may acquire additional bite. Article E prohibits both direct and 

indirect discrimination in the enjoyment of Charter rights and applies 

where formally neutral rules or practices produce disadvantageous effects 

for particular groups (European Committee of Social Rights, 2003, §52; 

European Committee of Social Rights, 2022, pp. 35–36). In the context of 

family reunification, this suggests that requirements that appear neutral in 

form, such as generally applicable income thresholds set by reference to a 

national average, may nonetheless be incompatible with the Charter when 

read in conjunction with Article E if they disproportionately disadvantage 

migrant workers in lower-paid or precarious employment. 
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Finally, the Charter framework imposes positive obligations on 

States Parties, requiring not merely the formal recognition of the right to 

family reunification but also the adoption of practical, administrative and 

procedural measures that render its exercise effective. This effectiveness-

oriented approach is a recurring feature of the Committee's interpretation 

across all dimensions of Article 19. Accordingly, compliance with Article 

19§6 is not a passive exercise: States must shape their laws, procedures 

and administrative practices so as to give the right to family reunification 

practical effect (European Committee of Social Rights, 2018, pp. 164–166, 

210). 

 

Family reunification of migrant workers within EU migration law 

 

For third-country migrant workers, access to family reunification 

within EU law is governed primarily by the general framework of Council 

Directive 2003/86/EC on the right to family reunification, complemented 

by sectoral instruments addressing specific categories of third-country 

workers. Within this framework, the Directive sets out general rules 

applicable to third-country nationals lawfully resident in a Member State, 

while the Blue Card Directive and the Single Permit Directive in its recast 

version provide additional or differentiated guarantees for certain 

categories of workers (European Parliament and Council of the European 

Union, 2021, 2024). Other instruments, most notably Directive 

2014/36/EU on seasonal workers, exclude family reunification altogether 

from the rights conferred on the workers concerned (European Parliament 

and Council of the European Union, 2014a, recital 46). 

Directive 2003/86/EC was adopted as part of the early EU migration 

acquis under what is now Article 79 TFEU. Its purpose, as defined in 

Article 1, is to determine the conditions for the exercise of the right to 

family reunification by third-country nationals residing lawfully in the 

territory of the Member States (Council of the European Union, 2003, art. 

1). The Directive's recitals expressly link family reunification to 

fundamental rights, in particular Article 8 of the European Convention on 

Human Rights and the Charter of Fundamental Rights of the European 

Union (Council of the European Union, 2003, recitals 2 and 4). Critically 
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for the present analysis, Article 3(4)(b) provides that the Directive is 

without prejudice to more favourable provisions of, inter alia, the 

European Social Charter and the European Convention on the Legal Status 

of Migrant Workers of 24 November 1977. 

The Directive's personal scope is, however, narrower than its title 

might suggest. It applies to third-country national sponsors holding a 

residence permit issued by a Member State for a period of validity of one 

year or more and having reasonable prospects of obtaining the right of 

permanent residence (Council of the European Union, 2003, art. 3(1)). 

Several categories are expressly excluded under Article 3(2), including 

persons whose residence in a Member State is based on subsidiary or 

temporary protection, applicants for refugee status whose status has not 

yet been definitively determined, and family members of EU citizens, 

whose situation is governed by Directive 2004/38/EC. Moreover, the 

Directive is not binding on Ireland or Denmark (Council of the European 

Union, 2003, recitals 17–18). 

The substantive conditions under which Member States may grant 

or refuse family reunification are set out principally in Articles 4 to 8 of 

the Directive. Article 4(1) lays down precise positive obligations, requiring 

Member States to authorise the entry and residence of the sponsor's spouse 

and minor children, subject to compliance with the conditions of Chapter 

IV. As clarified by the Court of Justice in Parliament v Council (CJEU, 

2006, §§ 60–62), these provisions impose precise positive obligations to 

which subjective rights correspond, leaving Member States no margin of 

appreciation in the cases covered. Article 4(5) permits Member States to 

require that the sponsor and the spouse be of a minimum age, set at most 

at twenty-one years, in order to ensure better integration and to prevent 

forced marriages, a requirement validated by the Court in Marjan Noorzia 

(CJEU, 2014a, §§14–18). 

The conditions most directly relevant to the present analysis are 

those laid down in Article 7 of the Directive. Under Article 7(1), Member 

States may require evidence that the sponsor has accommodation regarded 

as normal for a comparable family in the same region, sickness insurance 

covering himself and his family members, and stable and regular resources 
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sufficient to maintain himself and his family without recourse to the social 

assistance system. Under Article 7(2), Member States may require third-

country nationals to comply with integration measures, in accordance with 

national law. Article 8 in turn permits a waiting period of up to two years 

of lawful residence before reunification, which may be extended to three 

years where national legislation in force at the time of adoption of the 

Directive took into account reception capacity. The Court of Justice has 

progressively defined the limits of these provisions, in particular in 

Chakroun (CJEU, 2010), K and A (CJEU, 2015), and Khachab (CJEU, 

2016), emphasising that the margin of discretion left to Member States 

must not be exercised in a manner that undermines the objective of the 

Directive, which is to promote family reunification. 

The 2008 Commission’s implementation report and the 2011 Green 

Paper concluded that the Directive itself leaves Member States too much 

discretion when applying its optional provisions, in particular as regards 

waiting periods, income requirements and integration measures (European 

Commission, 2008, 2011). The 2014 Communication on guidance for the 

application of Directive 2003/86/EC sought to address some of these 

concerns by clarifying the limits of national discretion in light of the 

Court's case law (European Commission, 2014), but the underlying 

structural feature of minimum harmonisation has remained unchanged. 

The 2019 implementation report confirmed continuing divergences 

between Member States in respect of conditions for reunification 

(European Commission, 2019). 

Beyond the Family Reunification Directive, EU labour migration 

instruments organise family reunification along sectoral lines that reflect 

differentiated regulatory ambitions with respect to different categories of 

migrant workers. The recast Blue Card Directive provides for fast-tracked 

family reunification, granting family members of EU Blue Card holders 

simultaneous residence permits where applications are lodged together, 

immediate access to the labour market, and exemption from the waiting 

period set out in Article 8 of Directive 2003/86/EC (European Parliament 

and Council of the European Union, 2021, art. 17). The Directive also 

restricts Member States' ability to apply integration conditions before 

entry, allowing such conditions only after admission. These more 
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favourable rules reflect the broader policy objective of making the EU 

Blue Card scheme more attractive for highly qualified third-country 

workers, while their practical effectiveness remains dependent on Member 

States’ implementation choices (De Lange and Vankova, 2022). 

The Single Permit Directive in its 2011 version and its 2024 recast 

operates as a horizontal instrument applicable to a broad category of third-

country workers (European Parliament and Council of the European 

Union, 2011, 2024). It does not regulate the conditions of entry for family 

reunification, which remain governed by Directive 2003/86/EC, but it 

confers equal-treatment guarantees on single permit holders and their 

family members in a number of fields, including working conditions, 

social security, and access to information on labour rights. The 2024 recast 

Directive strengthens procedural safeguards and broadens the common set 

of rights, but does not alter the underlying entry regime for family 

members. 

By contrast, the Seasonal Workers Directive explicitly excludes 

family reunification from its scope. Recital 46 of the Directive states that 

this Directive does not provide for family reunification, and grounds this 

exclusion in the temporary nature of the stay (European Parliament and 

Council of the European Union, 2014a). Member States remain free under 

national law to permit family admission in individual cases, but the 

Directive itself does not confer an EU-level family reunification 

entitlement on seasonal workers. The Directive therefore treats the 

temporary nature of seasonal employment as a reason not to harmonise 

family reunification at EU level, without excluding the possibility of more 

favourable national rules (Zoeteweij-Turhan, 2017). The Intra-Corporate 

Transferees Directive takes a different position, providing for derogations 

from Directive 2003/86/EC in favour of family members of transferees, 

including the absence of waiting periods and immediate access to 

employment, in line with the policy preference for highly skilled mobility 

(European Parliament and Council of the European Union, 2014b). 

The cumulative effect of these instruments is a stratified regime in 

which family reunification is facilitated for highly qualified or intra-

corporate workers, remains conditional and discretion-laden for third-
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country national sponsors falling within Directive 2003/86/EC, and is not 

provided at EU level for seasonal workers and some other categories 

engaged in short-term or precarious labour migration. Building on 

Verschueren's (2016) broader characterisation of EU labour migration law 

as an “incomplete patchwork of legal protection”, the present analysis 

identifies family-reunification stratification as a specific manifestation of 

that broader fragmentation. This stratification is the principal site of 

tension with the standards developed under Article 19§6 of the European 

Social Charter. 

 

Points of divergence between Article 19§6 ESC and EU migration law 

 

The interaction between Article 19§6 of the European Social Charter 

and the EU framework on family reunification is characterised by partial 

convergence and persistent divergence. Convergence is most evident at the 

level of general principle: both systems recognise family reunification as 

a normatively important component of the protection afforded to migrant 

workers, and both connect the right to fundamental rights guarantees, in 

particular the right to respect for family life. Divergence emerges, 

however, at the level of personal scope, of the conditions that may be 

imposed on reunification, and of the categories of workers protected. 

 

Personal scope and the limits of the Charter 

 

The first and most structural point of divergence concerns personal 

scope. Article 19§6 applies to the family reunion of a foreign worker who 

is permitted to establish himself in the territory of the host State, within the 

personal scope defined by the Charter's Appendix, namely nationals of 

other States Parties who are lawfully resident or working regularly within 

the territory (Council of Europe, 1996, art. 19§6 and Appendix; European 

Committee of Social Rights, 2022, pp. 165–166). Although the geographic 

reach of the Charter is broad, with all EU Member States being parties to 

either the 1961 or the 1996 version of the Charter, not all Member States 

have ratified the Revised Charter and not all have accepted Article 19§6; 

the nationality-based formal scope of Article 19§6, combined with the 
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Charter's selective acceptance system, means that the provision does not 

bind all States Parties and does not cover migrant workers who are 

nationals of non-Party States (Council of Europe, 1996, art. 19§6 and 

Appendix; Council of Europe, 2026). 

Directive 2003/86/EC, by contrast, applies in the Member States 

bound by it, excluding Denmark and Ireland, to third-country national 

sponsors who satisfy the residence-permit and reasonable-prospects-of-

permanent-residence conditions laid down in Article 3(1) of the Directive, 

irrespective of which third-country nationality they hold (Council of the 

European Union, 2003, art. 2(c), 3(1), recitals 17–18; European 

Commission, 2019; Costamagna, Montaldo, and Romanelli, 2022, pp. 47–

48). In formal terms, the EU regime may therefore have a broader personal 

reach than Article 19§6 of the European Social Charter, whose application 

is framed by the Charter’s personal scope. However, this broader formal 

scope is paired with a substantively narrower set of obligations: the 

Directive's many derogations and may-clauses confer on Member States a 

margin of discretion that, in practice, can substantially reduce the level of 

protection compared to the standards developed by the Committee 

(Council of the European Union, 2003, arts. 4(2)–(6), 7 and 8; 

Groenendijk, 2006). The result is a paradoxical configuration in which the 

Charter's higher substantive standards reach a smaller formal population, 

while the EU regime applies to a broader category of third-country national 

sponsors but leaves greater room for national discretion in several decisive 

areas. From the perspective of the migrant worker, neither system alone 

provides the comprehensive protection that a coherent right to family 

reunification would require. 

This structural mismatch is partly mitigated by the fact that the 

European Committee of Social Rights has, in line with its general 

jurisprudence on personal scope, refused to interpret the Appendix in a 

manner that would deprive the Charter rights of their essential content or 

produce outcomes incompatible with human dignity (European Committee 

of Social Rights, 2004, §§29–32; European Committee of Social Rights, 

2009, §§34, 36–37; European Committee of Social Rights, 2022, pp. 211–

213). While this dignity-based line does not extend Article 19§6 ratione 
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personae to all migrant workers, it provides an interpretive baseline that 

may be relied upon in cases involving severe restrictions on family unity, 

and reinforces the argument that the Charter standards retain autonomous 

normative significance even where their formal application is limited. 

 

Income, housing and resources requirements 

 

The second point of divergence concerns the substantive conditions 

that Member States may attach to reunification. Under Article 7(1)(c) of 

Directive 2003/86/EC, Member States may require evidence that the 

sponsor has stable and regular resources which are sufficient to maintain 

himself and the members of his family, without recourse to the social 

assistance system. The Court of Justice has clarified, in Chakroun (CJEU, 

2010, §§43, 46, 48), that the discretion conferred on Member States by this 

provision must not be exercised in a manner that undermines the objective 

of the Directive and that reference amounts may serve as indicators but not 

as rigid thresholds below which all applications are refused without an 

individual assessment. In Khachab (CJEU, 2016, §§ 30, 35, 43), the Court 

further accepted that Member States may carry out a prospective 

assessment of the sponsor's resources, but emphasised that the assessment 

must take individual circumstances into account. 

The Committee's interpretation of Article 19§6 converges with this 

case law on the requirement of an individualised assessment, but goes 

further on two specific points. First, the Committee has explicitly stated 

that social benefits should not be excluded from the calculation of the 

sponsor's resources, recalling that migrant workers who have sufficient 

income to provide for the members of their families should not be 

automatically denied family reunion on the ground of the origin of such 

income, where its origin is not unlawful or immoral (European Committee 

of Social Rights, 2011b, 2022, pp. 165–166; Kristensen, 2015, pp. 194-

196). The exclusion of social benefits from the resource calculation, which 

several Member States operate either expressly or in practice, is therefore 

difficult to reconcile with the Charter standard. Second, the Committee has 

been clear that means tests must not be set so high as to preclude 

reunification, a standard that has been operationalised in its supervisory 
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practice through the assessment of specific national thresholds (Pascouau 

and Labayle, 2011, pp. 81 ff.). 

Similar tensions arise with respect to accommodation. Article 

7(1)(a) of Directive 2003/86/EC allows Member States to require 

accommodation regarded as normal for a comparable family in the same 

region. The Committee accepts that States Parties may impose 

accommodation requirements but has insisted that they must not be so 

restrictive as to prevent reunion and that exemptions or flexibilities should 

be available based on individual circumstances (European Committee of 

Social Rights, 2022, pp. 165–166). National regimes that operate strict size 

or quality thresholds, particularly in housing markets characterised by high 

prices and limited social housing, are liable to fall short of the Charter 

standard, even where they remain formally compatible with the Directive's 

wording (Council of the European Union, 2003, art. 7(1)(a); Strik, de Hart, 

and Nissen, 2013). 

 

Integration requirements 

 

Integration requirements constitute one of the most contested areas 

of divergence. Article 7(2) of Directive 2003/86/EC permits Member 

States to require third-country nationals to comply with integration 

measures, in accordance with national law. The Court of Justice in K and 

A (CJEU, 2015, §§. 51, 71) accepted that pre-entry integration tests may 

in principle be imposed, but it subjected such tests to a strict 

proportionality test. In particular, the Court held that Member States must 

consider individual circumstances which may make it excessively difficult 

or impossible to pass the test, and that fees associated with the test must 

not aim to or have the effect of making family reunification impossible or 

excessively difficult. 

The Committee's position is more restrictive. In its Statements of 

Interpretation on Article 19§6, the Committee held that pre-entry or post-

entry language and integration tests are contrary to Article 19§6 where, by 

reason of their stringency, they discourage applications for family reunion, 

where they impose prohibitive fees, or where they fail to take account of 
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individual circumstances such as age, education, or family and work 

commitments (European Committee of Social Rights, 2011b, 2022, pp. 

165–166). While the Committee's standard is not formulated as an absolute 

prohibition, its operational effect is to subject integration requirements to 

closer scrutiny than the Court of Justice's proportionality test. National 

regimes that operate language tests with significant rates of failure, or that 

condition reunification on the completion of paid integration courses, are 

likely to encounter difficulties under the Charter standard even where they 

comply with the Directive as interpreted by the Court. 

 

Waiting periods 

 

Waiting periods constitute the fourth main point of divergence. 

Article 8 of Directive 2003/86/EC permits Member States to require the 

sponsor to have stayed lawfully in the territory for a period not exceeding 

two years before the family is allowed to join, and, where reception 

capacity is taken into account, to extend this period to three years (Council 

of the European Union, 2003, art. 8; Costamagna, Montaldo, and 

Romanelli, 2022, p. 65). The Committee, by contrast, has accepted waiting 

periods of up to one year as compatible with Article 19§6, while finding 

waiting periods of eighteen months or more to be in breach of the Charter 

(European Committee of Social Rights, 2018, pp. 165–166; Kristensen, 

2015, pp. 191–192). 

The gap is therefore substantial: a national regime providing for a 

two-year waiting period is, on the face of it, compatible with EU law but 

incompatible with the Charter as interpreted by the Committee. National 

authorities implementing the Directive are placed in a position of 

compliance tension, in which respect for one set of obligations may entail 

breach of the other. The Committee has, in its General Introduction to 

Conclusions 2011, expressly addressed this tension, recalling that it rules 

on the Charter and not on EU law, observing that the Directive itself is 

without prejudice to more favourable provisions of the Charter, and 

concluding that the Directive contains provisions allowing the Member 

States concerned to adopt and apply rules that infringe Article 19§6 

(European Committee of Social Rights, 2011b; Council of the European 
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Union, 2003, art. 3(4)(b)). More generally, the Committee's case law 

confirms that EU-law origin does not exempt national measures from 

Charter scrutiny: States Parties remain bound by their Charter 

commitments when implementing EU law (European Committee of Social 

Rights, 2013, §§121, 132–142). 

 

Categories of migrant workers with weaker or more fragmented 

family reunification protection 

 

The structural divergences identified in the previous section affect 

different categories of migrant workers in differentiated ways. The 

stratification created by EU labour migration law produces differentiated 

access to family reunification that does not map neatly onto the protective 

rationale of Article 19§6 of the Charter, and that leaves several groups in 

a position of weaker or more fragmented protection. Building on 

Verschueren’s broader characterisation of EU labour migration law as an 

“incomplete patchwork of legal protection” (Verschueren, 2016, pp. 373), 

this section identifies the stratification of family-reunification rights as a 

specific dimension of that broader fragmentation. 

 

Seasonal workers 

 

A particularly relevant case is that of seasonal workers. Directive 

2014/36/EU does not provide for family reunification. This absence of 

protection must be understood in the light of the Directive's regulatory 

object, namely the admission and stay of third-country nationals for the 

purpose of temporary seasonal employment, rather than as an express 

statement that seasonal employment is inherently incompatible with 

family life (European Parliament and Council of the European Union, 

2014a, recital 46, art. 1). Seasonal workers may stay and work in the host 

State for a maximum period to be determined by Member States, which 

must be between five and nine months in any twelve-month period 

(European Parliament and Council of the European Union, 2014a, art. 

14(1)). In practice, seasonal work may involve repeated or recurrent 
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periods of mobility over several years, even though the legal regime 

remains formally temporary (Zoeteweij-Turhan, 2017). The absence of an 

EU-level family reunification entitlement means that workers in this 

regime may spend repeated periods working in EU Member States without 

a right under EU law to be joined by their spouses or minor children. 

The compatibility of this absence of protection with Article 19§6 of 

the Charter requires a more nuanced assessment than a simple finding of 

incompatibility. Article 19§6 refers to a foreign worker permitted to 

establish himself in the territory, whereas seasonal work is formally 

structured as temporary employment (Council of Europe, 1996, art. 19§6; 

European Committee of Social Rights, 2022, pp. 165–166). Accordingly, 

the absence of family reunification protection for seasonal workers should 

not be presented as automatically incompatible with Article 19§6. Rather, 

repeated or long-term patterns of seasonal mobility may justify doctrinal 

scrutiny of the assumption that seasonal workers fall entirely outside 

family-unity guarantees. Under the current wording of Article 19§6, 

however, this remains an argument about coherence and possible future 

interpretation, not a settled obligation under the Charter (Kristensen, 2015, 

pp. 196–198). 

 

Single permit holders and workers in lower-paid employment 

 

Third-country workers who hold a single permit and who seek 

family reunification under Directive 2003/86/EC occupy an intermediate 

position. Their formal entitlement to family reunification is recognised, but 

their effective access depends on satisfying the conditions imposed under 

Article 7 of the Directive as transposed by national law (Council of the 

European Union, 2003, art. 7; European Parliament and Council of the 

European Union, 2024, arts. 1, 12; Costamagna, Montaldo, and Romanelli, 

2022). 

Workers in lower-paid employment – particularly those engaged in 

part-time work, fragmented employment trajectories or fluctuating 

incomes – may face substantial difficulties in meeting income thresholds 

set by reference to a national minimum or average wage. This is 

particularly relevant where national rules operate automatic or rigid 
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resource thresholds. The Court of Justice has held in Chakroun that 

reference amounts may serve as indicators, but may not be applied as 

automatic thresholds without individual assessment (CJEU, 2010, §§43, 

46, 48). The European Committee of Social Rights has similarly held that 

means requirements must not be so restrictive as to prevent family reunion, 

and that social benefits should not be excluded from the calculation of the 

migrant worker's income (European Committee of Social Rights, 2022, p. 

166). Accordingly, automatic exclusion of lawful income or social benefits 

from the resource calculation may be difficult to reconcile with Article 

19§6, where the worker falls within the Charter's personal scope and the 

State has accepted the provision (European Committee of Social Rights, 

2022, pp. 165–166; Kristensen, 2015, pp. 194–196). 

Where the worker falls within the Charter's personal scope and the 

State has accepted Article 19§6, income and accommodation requirements 

may also require scrutiny under Article E read in conjunction with Article 

19§6. This is particularly so where formally neutral requirements 

disproportionately affect certain categories of migrant workers (Council of 

Europe, 1996, art. E and art. 19§6; European Committee of Social Rights, 

2022, p. 206). Although nominally neutral, income and accommodation 

requirements may have a disproportionate impact on migrant workers in 

occupations characterised by lower remuneration, and these labour-market 

patterns may intersect with sector, gender or origin. This does not mean 

that income or accommodation thresholds are automatically 

discriminatory; rather, their compatibility with the Charter depends on 

their design, proportionality, flexibility, and concrete effects in practice 

(European Committee of Social Rights, 2003, §§52–54; European 

Committee of Social Rights, 2022, p. 206; Strik, de Hart, and Nissen, 

2013). 

 

Posted workers 

 

The European Committee of Social Rights has clarified, in its 

supervisory practice on Article 19§4, that posted workers fall within 

certain equal-treatment guarantees for the duration of their lawful stay and 
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work in the host State. In Swedish Trade Union Confederation (LO) and 

Swedish Confederation of Professional Employees (TCO) v. Sweden, the 

Committee stated that posted workers carry out their work for a limited 

period in the territory of a State other than the State in which they usually 

work and that, for the period of their stay and work in the host State, they 

fall within the scope of Article 19 and are entitled to treatment not less 

favourable than national workers as regards remuneration, other 

employment and working conditions, and enjoyment of the benefits of 

collective bargaining (European Committee of Social Rights, 2013, §134; 

European Committee of Social Rights, 2015). However, this position 

concerns Article 19§4(a) and (b) and should not be read as a settled 

extension of Article 19§6 to posted workers. Article 19§6 raises a distinct 

question because it refers to the family reunion of a foreign worker 

“permitted to establish himself” in the territory; the regulatory framework 

for posted workers is governed primarily by Directive 96/71/EC, as 

amended by Directive (EU) 2018/957, which does not directly address 

family reunification (European Parliament and Council of the European 

Union, 1996, 2018; Council of Europe, 1996, art. 19§6; European 

Committee of Social Rights, 2022, pp. 165–166). Accordingly, long-term 

or recurrent postings may justify doctrinal scrutiny from the perspective of 

family unity, but the application of Article 19§6 to posted workers remains 

an unresolved issue rather than established ECSR case law. The more 

secure conclusion is that posted workers illustrate the broader tension 

between cross-border labour mobility and family-unity guarantees, while 

the Charter's standards retain autonomous normative force in assessing 

national measures adopted in the context of EU law (European Committee 

of Social Rights, 2013, §122). 

 

Workers in irregular situations 

 

Workers in irregular situations represent the most vulnerable 

category. Both the Charter's Appendix and the personal scope of Directive 

2003/86/EC formally exclude irregular migrants from family reunification 

protection (Council of Europe, 1996, Appendix; Council of the European 

Union, 2003, art. 3(1); see generally Fox-Ruhs & Ruhs, 2022). The 
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Committee has, however, consistently held that personal-scope restrictions 

cannot be construed in a manner that deprives individuals of basic rights 

linked to human dignity, and has applied this principle to children in 

irregular situations in cases such as FIDH v. France, DCI v. the 

Netherlands and DCI v. Belgium (European Committee of Social Rights, 

2004, §§29–32; European Committee of Social Rights, 2009, §§34, 36–

37; European Committee of Social Rights, 2012). While these cases 

concern access to health care and shelter rather than family reunification 

as such, they reinforce the Committee's interpretive baseline against 

constructions of personal scope that would render Charter obligations 

functionally illusory in cases involving severe interference with family 

life. 

 

Towards greater coherence between the two legal orders 

 

The structural divergences identified above raise the question 

whether, and how, the two legal orders may be brought into greater 

coherence. The relationship between EU law and the European Social 

Charter is asymmetrical: EU law enjoys primacy in the domestic legal 

orders of Member States, while the Charter binds States Parties as an 

international treaty. The European Union itself is not a party to the Charter, 

with the consequence that the conclusions and decisions of the European 

Committee of Social Rights do not, in formal terms, bind EU institutions. 

Member States, however, remain internationally responsible for 

compliance with the Charter even where their domestic measures 

implement EU obligations. As the Committee has consistently confirmed, 

the EU-law origin of national provisions does not remove them from the 

ambit of the Charter (European Committee of Social Rights, 2013, §122; 

see also De Schutter, 2016, pp. 40–49). 

Within this framework, several possible pathways towards greater 

coherence may be identified. The first concerns interpretive and legislative 

practice at EU level. As De Schutter has argued in his study for the 

European Parliament, the EU institutions could systematically benchmark 

legislative proposals against Charter standards and Committee 
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interpretations, in addition to the existing benchmark of the Charter of 

Fundamental Rights of the EU (De Schutter, 2016, pp. 41–43). In the field 

of family reunification, this would imply, at minimum, an explicit 

assessment of conditions of income, housing, integration and waiting 

periods against the standards developed by the Committee under Article 

19§6, both in the implementation review of Directive 2003/86/EC and in 

any future revision of the EU acquis. 

The second pathway concerns interpretation and implementation at 

national level. Member States, as parties to both legal orders, are in a 

position to interpret and implement EU directives in a manner that satisfies 

both EU obligations and accepted Charter commitments. Where the 

Directive 2003/86/EC framework leaves margins of discretion, those 

margins should be exercised in a Charter-consistent manner. Where the 

Charter's substantive standards are stricter than the Directive's minimum, 

the more favourable Charter standards should inform national choices. 

Article 3(4)(b) of Directive 2003/86/EC, which expressly preserves more 

favourable provisions of the European Social Charter, provides a textual 

anchor for this approach. 

The third pathway is institutional. The Court of Justice has, in its 

case law on Directive 2003/86/EC, drawn extensively on Article 8 of the 

European Convention on Human Rights and on the Charter of 

Fundamental Rights, but it has so far made limited use of the European 

Social Charter and of the interpretations of the European Committee of 

Social Rights (Costello, 2015, ch. 4). In Parliament v Council (CJEU, 

2006), the Court referred to Article 19§6 of the Charter in its description 

of the international legal context but did not give it operative weight in its 

interpretation of the Directive. A more systematic use of the Committee's 

standards as interpretive sources could contribute to a substantive 

convergence between the two legal orders, in particular in the application 

of the proportionality test under Article 7 of the Directive as interpreted in 

the relevant EU family-reunification case law (Bornemann, Arévalo, and 

Klarmann, 2022). 

The fourth and most ambitious pathway is EU accession to the 

European Social Charter which, as De Schutter argues, could be envisaged 

on the basis of Article 216(1) TFEU. Such accession would raise legal and 
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political questions analogous to those that have arisen in the context of EU 

accession to the European Convention on Human Rights – questions of 

competence, of compatibility with the autonomy of EU law, and of the 

relationship between the Court of Justice and the supervisory bodies of the 

receiving treaty (CJEU, 2014b). Despite these obstacles, accession would 

address at the structural level the asymmetry between the two legal orders 

and would bring EU institutions formally within the Charter's supervisory 

framework (De Schutter, 2016, pp. 44–67). 

Recent legislative developments in EU social law may suggest 

cautious convergence with Charter principles. The European Pillar of 

Social Rights, proclaimed in 2017, expressly states in its preamble that 

nothing in the European Pillar of Social Rights shall be interpreted as 

restricting or adversely affecting rights and principles as recognised, in 

their respective fields of application, by Union law or international law 

and by international agreements to which the Union or all the Member 

States are party, including the European Social Charter (European 

Parliament, Council of the European Union, and European Commission, 

2017, recital 16). Recent instruments adopted in implementation of the 

Pillar, including Directive (EU) 2022/2041 on adequate minimum wages 

(European Parliament and Council of the European Union, 2022), reflect 

a renewed willingness to engage with social rights at EU level. While these 

instruments do not directly address family reunification, they reflect a 

policy orientation that, if extended to migration law, could contribute to 

greater coherence between the two legal orders. 

 

Conclusions 

 

The right to family reunification of migrant workers in Europe is 

shaped by the interaction between two legal orders that share fundamental 

rights commitments but operate according to different normative logics. 

Article 19§6 of the European Social Charter, as interpreted by the 

European Committee of Social Rights, sets out a coherent set of standards 

that frame family reunification as an entitlement to be facilitated as far as 

possible, subject to limited and proportionate conditions. Directive 
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2003/86/EC and the broader EU labour migration acquis adopt a model of 

minimum harmonisation that recognises family reunification as a right but 

leaves Member States considerable discretion to attach conditions to its 

exercise. As argued throughout this article, the practical enjoyment of 

family reunification continues to be constrained by a structural gap 

between the two systems, shaped by the limited personal scope of the 

Charter and by the wide discretion left to Member States under EU 

secondary law to impose conditions relating to income, housing, 

integration and waiting periods. The divergence is particularly acute in 

respect of categories of migrant workers whose protection is weaker or 

more fragmented: seasonal workers, workers in lower-paid employment, 

posted workers and workers in irregular situations. Improved coherence 

between the two legal orders does not require a single, unified instrument; 

it requires that EU legislators benchmark their proposals against Charter 

standards, that the Court of Justice draw more systematically on the 

Committee's interpretations in the application of Article 7 and 8 of 

Directive 2003/86/EC, and that Member States exercise the margins of 

discretion left by EU law in a Charter-consistent manner. EU accession to 

the European Social Charter, while ambitious, would address the 

underlying asymmetry between the two legal orders at the structural level, 

subject to the terms and institutional arrangements of such accession. 
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Introduction 

 

New technologies always have a significant effect on direct users, 

but it is also interesting to measure the perception they offer to people who 

are not directly involved in this usage/production process, because not 

infrequently, the latter, being more numerous, can determine the image and 

even the fate of the product/technology itself. History is full of such cases 
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– from trains, which were considered capable of scaring people and 

animals so much that they would bring them close to extinction, to today's 

microchips, capable of even changing human DNA (Carmichael and 

Goodman, 2020). Therefore, when new technologies emerge, it is useful 

to consider public opinion, without forgetting, however, that technological 

progress is sometimes made against naive or deliberately destructive ideas, 

or against various political or opinion leaders. 

Most of the technologies we use, however, have a clear 

characteristic: they were invented a long time ago, or at least their 

foundations were laid centuries ago, and their concretization and 

refinement generally took place after the 1950s - 1960s. Specific to those 

years of creation – sketching of goods, products, technologies – there were 

two other characteristics, namely the fact that they were not initially 

available to the general public (for use), but especially that their 

appearance was not known from the beginning, so years passed between 

the invention of a product/technology and its widespread implementation. 

The situation with AI is completely different; in the last decade, it has been 

closely monitored by a large number of specialists, not only from the IT 

sector, and its large-scale appearance – as much as it is now, even if it 

doesn't match the ideas from sci-fi literature – has been followed from day 

one by hundreds of millions of people. 

 

1. The emergence of what we now call Artificial Intelligence was 

something expected, desired, and predicted by both leading scientific 

researchers and the general public. This fact is not surprising, because it 

was anticipated in reality by what valuable engineers achieved in data 

transmission technology in the first part of the 20th century: radio waves 

and radar signals prefigure both mobile internet and, more importantly, the 

need to accumulate and transmit large quantities of data, implicitly also a 

transformation of the economy: from large factories with thousands of 

workers to companies capable of processing those many data in a short 

time.  

The mechanism was thus fixed before the Second World War, only 

the practical modalities and the speed at which the development actions of 
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the created technologies were to unfold were to be discussed. Hence, a 

certain detachment that the researcher must have: the broad lines of 

humanity's development do not appear suddenly, they are created over 

time, based on more or less successful attempts that can themselves last 

decades or perhaps even centuries (see in this latter case the period of 

creation/testing of flying machines). 

As is often the case, it was believed that this new technology would 

also be profitable for some from the outset, and then become accessible to 

more users, so that the benefits would be great and all humanity would 

make a qualitative and quantitative leap in terms of well-being (Cohen, 

2024). Obviously, there were also warnings, some perhaps more 

catastrophic (Federspiel et al., 2023), but it was considered that the 

equation of technological progress would remain the same, and in the end 

all industrial products (in the legal sense, namely those that are created 

repetitively, as a result of human action) would improve their quality, and 

the number of those who would truly lose a lot from AI would be reduced. 

 

2. Real discussions regarding the possibilities of information 

technologies will only begin after 2016, a year that will remain in history 

for the two major electoral events in the USA and Great Britain (Brexit), 

respectively. The press noted that the – somewhat surprising – results were 

determined to some extent by internet campaigns conducted by powerful 

agents, who used large amounts of data to profile each voter, and from 

there, calibrated messages at an individual level (Webb et al., 2023). From 

that year on, society became increasingly aware of the power of big data 

analysis, and in some countries with real democratic standards, legislation 

is being sought to be adapted in electoral matters, so as to prevent overly 

strong methods of influencing citizens' will. 

Data aggregation, analysis, and the formulation of conclusions have 

been appreciated in industry over the past decade relative to various 

methods of product development/improvement in factories, but less so by 

people in the social relations sphere (for example, human resources or 

human rights advocacy). Dissatisfaction arose from the inability to ensure 

a neutral interpretation, and from the fact that data collection models were 
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biased from the outset – one researcher published a book called "Weapons 

of Math Destruction" (O’Neil, 2016), in which she analyzes these issues.  

A shift from industrial models to another type of economy was 

therefore evident, and what was unknown was only the moment when the 

"point of no return to old work typologies" would be reached. Again, this 

major change was not unexpected, because once methods for faster 

analysis of large quantities of data were created – and which were 

continuously growing after the global generalization of the internet – they 

were going to be implemented, because they eased the work in large 

companies, these being, in public perception, the actors of humanity's 

economic and technological progress in the 21st century. 

 

3. The emergence of what is commonly called Artificial Intelligence 

today occurred at the end of 2022, at a completely inopportune moment, 

as it amplified various political orientations. Towards the end of that year, 

it was clear that the Covid-19 pandemic was nearing its end, and the 

appearance of Chat GPT would come as a shock to the economy, but also 

as a confirmation of conspiracy theories.  

However, after the first few weeks of jokes about the capabilities of 

this product, global competition opened up, and the progress of AI models 

was rapidly observed, with data processing capabilities and the provision 

of results for precise requests formulated in everyday economic activity 

being achieved within a few months. In addition, the huge success of 

adopting the new technology – over a billion users in less than three years 

(AI Economy Institute, 2026) – brings into discussion a change not only at 

the level of society and economy, but especially of law.  

Obviously, we do not have the space here to address the entire issue 

of law and AI, but a few principles and directions of action must be 

considered, starting from a fundamental effect of the new technology on 

cognition, because it is ultimately what differentiates the human species 

from all other living beings. Defining the term „cognitive“, psychology 

refers to the mental processes involved in learning, memory, and 

understanding. These processes include attention, reasoning, and problem-
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solving, which are crucial to how we acquire and use knowledge every day 

(Cherry, 2026).  

 

4. Why do we need to consider the relationship between cognition 

and legislation? There are several types of arguments, but among them all, 

it must be emphasized above all that the changes AI brings to cognition 

will transform not only economies and society, but also the way people 

relate to state power and the idea of legislation. The process is inevitable, 

because governments and parliaments will have to legislate not only for 

people who have reached adulthood without being influenced in any way 

by AI, but especially for the future, particularly for young people who have 

not reached civil majority, and who are most affected by the new 

technology. 

Why is there such great concern regarding cognition? Firstly, 

because there is more research that has been conducted two or three years 

after the public appearance of these AI tools, and the results are negative. 

In one of the studies – widely cited, with the team being from MIT – it is 

demonstrated that the use of AI has led to a decrease in users' cognitive 

capacity, and there are other scientific articles in this regard (Kosmyna et 

al., 2025). Among these, the most recent one emphasizes that using AI for 

just 10 minutes affects human intellect (Liu et al. 2026), and such a 

conclusion can only worry lawmakers and parents – but, in fact, any person 

with reasonable discernment. 

To better understand the true perspective of the AI – cognition 

relationship, it is important to consider where this new technology 

intervenes the most. Specifically, it could be defined as "the golden dream 

of all lazy people" (Fan et al., 2024),  where someone performs/works on 

most of the tasks in the office/factory, and in the end, the produced item 

meets the necessary standards for it to be sold in stores.  

Taken as an abstract equation, no one would have anything to 

comment on, but human life is not an equation, no matter how much some 

political leaders or philosophers (Lenin, Marx, etc.) might have wished it 

were. Our life means working, and this activity is almost mandatory for 

every human, no matter how rich we may be. Work, however, is what has 
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developed the intellectual capacities of the entire species, without this 

process happening all at once, so changes have occurred over millennia.  

More important, however, is something else: our society has 

developed based on work, and every discerning adult – in fact, adolescent 

– thinks in terms of finding a job, because only then will they have income 

to buy the goods necessary for life. However, the emergence of AI creates 

several problems related to jobs, which are under major pressure, many of 

which can be replaced by the new technology, automating positions in job 

descriptions both in offices and in execution/assembly halls. So, the first 

major threat that scares both ordinary people and governments is that of 

emptying many jobs in the economy, which cannot be replaced, and which 

will cause budgetary complications in terms of supporting those left 

without a salary. Hence, a certain paradox: the more advanced an economy 

is, the greater the danger of having a large group of unemployed people as 

a result of new automations, and among these, young graduates from 2023 

– 2025 are the most vulnerable, as several news reports show (Fore, 2026). 

 

5. The history of humanity shows a simple pattern regarding work 

and its effects on cognition – and when we mention history, we are not 

referring to the present! Specifically, for thousands of years, people had no 

guarantee that they would have sufficient harvests to survive, and this 

forced most of the workforce to be dedicated to agriculture, so intelligence 

was primarily directed towards selecting plant and animal varieties that 

could yield better production, along with land improvement and water 

supply works.  

As agricultural performance became more stable, a part of the 

workforce began to shift towards industry, so the 19th century began to 

consistently modify the proportion of the workforce in different sectors in 

developed countries, which forced governments to change education 

systems, with primary and even secondary education becoming 

compulsory, and the number of new universities also increasing (Baten, 

2016). This transformation, specific to developed countries, would be 

reproduced in countries with less advanced economies in the 20th century, 

and the cognitive logic would be clear: the entire population is educated in 
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schools and high schools, and as much as possible in universities, 

absorbing ever larger quantities of data, and based on the acquired 

knowledge, graduates diversify their intellectual and physical capacities in 

different professions, often creating them.  

In all cases, however, these new professions that emerged from the 

19th century until now involved a certain education of the workforce based 

on books and practical experiences – often these began during schooling – 

and a high level of knowledge in a field attracted more clients and 

implicitly better incomes, as well as a more peaceful retirement. 

Automations were harder to implement, but they had the effect of reducing 

the number of low-skilled workers, who had no option but to learn more 

and seek new job prospects. Obviously, this entire process was not a simple 

one, achieved "in the blink of an eye". Also, what happened in one country 

could not be identically copied in others, and the fact that less developed 

economies largely took on less intellectually demanding professions, but 

which required greater raw labor (employed people), was still an 

advantage. Thus, less developed countries were able to feed a large part of 

the population, leading to consistent demographic growth, while countries 

with advanced economies were able to invest in cutting-edge technologies, 

perfected their industries, and improved the quality of universities 

(technical, first and foremost). Again, the brain drain from less developed 

to powerful countries was a logical consequence (Docquier, 2014), but this 

phenomenon is external and could not be blocked, because the invention 

of the airplane made it easier not only to transport ideas and books from 

one country to another, but especially to transport skilled labor capable of 

paying a ticket to change their country or continent.  

The cognitive equation was simple: intellectual development began 

in the first years of school, and high schools and universities set the 

maximum lines of development in a country, relative to its own economic 

capacity, as well as specific development plans (when governments 

wanted to improve a particular sector of the economy). Relative to the 

complex level of the global economy, there were opportunities for almost 

all countries that had a stable government oriented towards economic 

development, and universities and high schools set the maximum 

professional and intellectual aptitudes for the population, which meant that 
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the most complex industrial systems required daily, constant, and many 

hours of learning, because the entire technological process had to be 

supervised, and solutions had to be provided without the need for 

intellectual support from the IT sector. 

 

6. What are the profound changes that AI brings and that will attract 

the attention of lawmakers? First of all, the fact that it eliminates a 

significant part of the highly skilled workforce – a unique aspect in history, 

the inverse of what has ever been recorded, because well-trained workers 

were "bought"/"hunted" by rulers and employers. Here, financial law will 

be directly affected, because if well-paid jobs disappear, large sums from 

taxes will also decrease, which will in time affect all sectors of social 

activities that need budgetary funding. But if more can be done with fewer 

workers and AI tools, it means that the size of factories will also decrease, 

which further affects budgets, and the reduction of the employed 

workforce can quite easily lead to large-scale social protests. 

The most important issue, however, is the cognitive problem, 

relative to AI. The use of this technology is not that expensive – it wouldn't 

have exceeded a billion access accounts if it weren't relatively cheap – and 

the transformations have already begun to affect children and adults.  

As research shows, the decrease in cognitive abilities is certain, 

which means there will be significant effects, especially for the future. 

Thus, if for adults a part of education is already completed, and AI only 

subtracts something from a certain, stabilized quantity, in the case of 

children things are more serious, because their education is not at all 

completed. In fact, human education, even if it never ends, has a threshold, 

usually close to the moment when standardized studies in educational 

institutions cease. In any situation, for most people, the largest percentage 

of learning occurs before the age of 25, when the mind is most vulnerable 

to various influences.  

However, the strongest influence on a child's or adolescent's mind 

will be represented by AI, because this young age is not predisposed to 

work, but to playful activities – and that is psychological normalcy. AI 

capabilities are seen to be very good in terms of performing simple tasks, 
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which is similar to some school assignments. But the progress of AI has 

led to outstanding results in several subjects, being now considered close 

to the intellectual level of a doctoral student. However, this is wonderful 

for a child who does not have the maturity to understand how cognitive 

processes are formed, but sees that they have more time to play.  

So, by reducing the time dedicated to study, what will the future 

adult be like? The question is mandatory, because there are already studies 

that say that today's young generation has – for the first time in human 

history – a lower IQ than that of their parents. Let's consider that today's 

life model is most often like this: parents spend many hours at work, and 

children stay home alone, but at home they have a computer that has access 

to AI. In this situation, the temptation will be great to use it for homework, 

and parents can only control the situation through video cameras installed 

in the house, which will cause dissatisfaction among children, and in 

adolescence this mental state can turn into something negative. 

 

7. The complexity of the economy does not decrease with the 

adoption of AI, but the cognitive future seems unclear or with entirely 

negative prospects, which means there will be fewer and fewer young 

people prepared to enter the labor market at the necessary level. From this, 

a decrease in the economy's capabilities will result, which will regress, 

because a large part of the workers and/or users of industrial goods will be 

unable to use them adequately, or at performance parameters.  

Therefore, it follows that legislators will be obliged to act with two 

issues in mind: on the one hand, the elimination or quasi-total reduction of 

AI use for children, adolescents, and young people up to a normatively 

fixed threshold – 25 years, I think, is sufficient – and this is because at an 

age of 20+ years there are sufficient capacities for learning new things 

(foreign languages, technologies, etc.). There are no options here, there is 

not and will not be an AI that is perfect for children, because the vision of 

the adult who will design it will never be identical to that of a child. So, 

from this perspective, legislators must act as a negative filter, or more 

precisely as a promoter of classical education, because cognitive decline, 

once established, is difficult to reverse. 
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Here, the discussion regarding private space will emerge, because 

such a prohibition must be applied without discrimination based on person, 

and in a manner that finds ways to block attempts to circumvent a 

restrictive legal framework (for example, using parents' AI accounts). 

Therefore, methods must be found that are effective in terms of children 

and young people using AI, because the long-term cognitive effects are 

negative and almost irreversible, and a government has an obligation to 

offer the best prospects for intellectual and professional development to 

the citizens it represents, as all constitutions of the world show. So, for 

these restrictive conditions to work, constitutional amendments would 

even be needed, because we will face challenges regarding the inviolability 

of private space (home and methods of school/university/professional 

preparation), which certainly will not be easy to accept. But we must be 

aware that no state will accept seeing its young people – those who will be 

the future of the nation – becoming less intelligent as a result of this 

technology. 

The second issue that legislators will need to consider is that of 

qualifications for the labor market, because there will be quality 

differences between children who will reach maturity based predominantly 

on studies supported by AI tools (so, they will most likely be less 

intelligent) and those who avoided (or could hardly afford) this 

technology, and who very likely have a sharper mind and better cognitive 

abilities. Can we consider it necessary to equalize diplomas – implicitly 

access to certain professions or higher levels – between these two 

categories of graduates/future employees?  

There are arguments in both directions, but I believe those who 

should recognize this differentiation must prevail. It will not be the same 

for a doctor to practice with poorer memory, which will not help during 

intense moments of an intervention, because their cognitive performance 

was weakened by excessive use of AI. Why do we say excessive? Because 

first of all AI relies on a huge library, but there is still no guarantee that the 

data it provides to users is real, knowing that there have been cases when 

AI providers have invented legal arguments and case law in favor of one 
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party, which complicated the judges' task and also lowered the professional 

prestige of the lawyers who used them. 

There will certainly be many problems that AI will bring to the 

legislators' table, but it must be kept in mind that for the first time in 

history, a new technology cognitively affects users, not offering them a 

way to become smarter by exploiting its capabilities. Therefore, a 

competent legislator will first be obliged to act in terms of maintaining 

society's cognitive strength, and only then to consider the economy as a 

whole. This is because a worker with regressing intelligence will not 

understand complex instructions, and thus will reduce their work 

capabilities to something that can be done by hundreds of thousands of 

other people, which means that their potential salary will depend on the 

size of the competition with those equally intellectually disadvantaged 

(attention, a worldwide competition). 

 

Conclusions 

 

Humanity "plunged into the world of AI" during difficult times, of 

pandemic and war, which was not necessarily good for its image. 

However, we cannot deny that there are advantages that the new 

technology brings, and a discerning person will have to identify and use 

them for their own good and that of their loved ones. Nevertheless, the 

"laziness potential of AI" is real, and its effects are already visible in 

education, where many young people have already preferred to "study" 

specialized bibliography through texts created by this new technology, so 

their cognitive abilities are already declining – as we see, in the short term 

since these tools were made available to the general public. 

Lawmakers thus face major topics for study and legislation, which 

must, however, be based on a real cognitive capacity of their own citizens. 

But when this decreases, as an effect of AI, firm intervention is needed, 

including in a restrictive sense, and from here to the formulation of other 

principles for study diplomas and access to different professions is not far 

– most likely, by the end of this decade we will analyze different solutions 

from countries with top economic potential, which will then be reproduced 

on a continental or global scale. 
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Abstract: This paper examines mining taxation at the intersection of 

company law, fiscal sovereignty, and environmental, social and 

governance (ESG) imperatives in the era of the OECD/G20 Pillar Two 

global minimum tax. Using Romania and South Africa as primary case 

studies and situating them within a comparative frame that includes 

Canada, Zambia and Australia, the paper analyses how supranational 

harmonisation and resource nationalism shape fiscal regimes, corporate 

governance, and investment incentives in the extractive sector. It argues 

that mining taxation has become a cauldron in which competing demands 

i.e. international tax coordination, national fiscal autonomy, and corporate 

ESG obligations are examined. The paper identifies key tensions (royalties 

versus covered taxes; double taxation risks; administrative capacity) and 

proposes policy responses. These measures aim to reconcile global tax 

fairness with the developmental needs of resource-rich states while 

embedding tax transparency within corporate governance frameworks. 

Keywords: Mining taxation; Pillar Two; royalties; ESG; Romania; 
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Introduction 

 

Mining taxation occupies a distinctive place in public law and public 

policy. Unlike ordinary corporate tax bases, extractive industries are 
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subject to a multiplicity of levies—corporate income tax, royalties, 

resource rent taxes, withholding taxes, and special levies—each reflecting 

different policy objectives, i.e. revenue mobilisation, rent capture, 

investment promotion, and social redistribution. Historically, states have 

oscillated between low fiscal burdens to attract foreign capital and higher 

burdens to capture resource rents. In the contemporary era, two global 

developments have intensified the legal and policy complexity of mining 

taxation. 

First, the energy transition has elevated the strategic importance of 

certain minerals such as lithium, cobalt, nickel, rare earth elements, thus 

creating new geopolitical and fiscal pressures. States seek to secure supply 

chains for green technologies while also extracting fiscal value from these 

resources (European Commission, Critical Raw Materials Act, 2023). 

Second, international tax governance has undergone a major shift through 

the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting 

(BEPS). The Pillar Two global minimum tax (GloBE) introduces a 15% 

effective tax floor for large multinational enterprises (MNEs), aiming to 

reduce profit shifting and tax competition (OECD, Pillar Two, 2023). The 

interaction between Pillar Two and resource-specific levies, particularly 

royalties, remains contested and legally ambiguous. 

This paper explores how these dynamics play out in two contrasting 

jurisdictions: Romania and South Africa. Romania, as an EU Member 

State, is subject to supranational directives that implement Pillar Two and 

impose mandatory disclosure and sustainability reporting obligations. 

South Africa, a resource-rich developing economy outside the EU, has 

pursued a sovereignty-driven approach to resource taxation, emphasising 

royalties and anti-avoidance measures. By comparing these jurisdictions 

and situating them within a wider international context (Canada, Zambia, 

Australia), the paper seeks to illuminate the tensions between international 

tax harmonisation and national fiscal autonomy, and to propose 

governance responses that reconcile tax policy with ESG objectives. 

 

Methodology 

The brief study uses a comparative legal method combining 

doctrinal analysis, policy review, and normative assessment. The selection 
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of Romania and South Africa is purposive, Romania exemplifies an 

EU-aligned approach where supranational law shapes national tax policy; 

whilst South Africa exemplifies a resource-rich state prioritising fiscal 

sovereignty and redistributive objectives. The comparative method 

highlights patterns of convergence (for example, increasing emphasis on 

transparency and ESG) and divergence (for example, treatment of royalties 

under Pillar Two, scope of anti-avoidance rules). 

Primary sources include national legislation (royalty statutes, tax 

codes), supranational instruments (EU directives), OECD model rules and 

guidance, and leading judicial decisions. Secondary sources include policy 

papers, government strategy documents, and academic commentary on 

mining taxation, resource governance, and corporate law. Comparative 

examples (Canada, Zambia, Australia) are used to test the generalisability 

of findings and to surface policy options. 

Limitations are acknowledged. Romania and South Africa differ 

significantly in economic scale, legal tradition, and political economy. 

Therefore, the comparative method aims to illuminate legal and policy 

trade-offs rather than to produce universal prescriptions. As such, the paper 

focuses on legal frameworks and policy instruments rather than 

econometric evaluation of revenue outcomes. 

 

Context: Mining Taxation, Royalties and Pillar Two 

 

Mining taxation typically comprises a combination of royalties and 

profit-based taxes. Royalties, levied on production value or volume are 

attractive to governments because they are administratively simple and 

yield revenue early in the project lifecycle. Profit-based taxes (corporate 

income tax, resource rent taxes) better capture economic rent but are more 

sensitive to tax planning and transfer pricing. The coexistence of royalties 

and profit taxes raises questions of incidence, investment incentives, and 

effective tax rates. 

Pillar Two introduces a global minimum effective tax rate (ETR) of 

15% for large MNEs. The GloBE rules operate through an Income 

Inclusion Rule (IIR), an Undertaxed Profits Rule (UTPR), and a Subject 
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to Tax Rule (STTR) for certain covered payments (OECD, Pillar Two, 

2023). The fundamental ambiguity relates to whether royalties and other 

resource-specific levies qualify as “covered taxes” for the purpose of 

calculating the ETR. If royalties are excluded, a jurisdiction could impose 

high royalties while the MNE’s ETR remains below the Pillar Two floor, 

potentially triggering top-up tax in the parent jurisdiction and creating 

double taxation risks. If royalties are included, states may lose fiscal 

flexibility to design resource-specific levies. 

The policy stakes are equally high. Resource-rich developing 

countries often rely on royalties for predictable revenue and to capture 

rents in contexts of weak administrative capacity. Whilst developed 

jurisdictions may prefer profit-based taxation to align with international 

norms. Therefore, Pillar Two’s design transects with broader debates about 

tax sovereignty, development, and fairness. 

 

Romania: EU Harmonisation, Transparency and Corporate 

Governance 

 

Legal and Policy Framework 

Romania’s mining taxation resides within the EU legal order. The 

EU’s adoption of Pillar Two through Directive (EU) 2022/2523 requires 

Member States to implement the GloBE rules, including mechanisms for 

top-up taxation and coordination (Directive (EU) 2022/2523, 2022). 

Romania is also subject to DAC6 (Directive 2018/822), which mandates 

disclosure of certain cross-border tax arrangements, and to the Corporate 

Sustainability Reporting Directive (CSRD), which expands non-financial 

reporting obligations (DAC6 (2018); CSRD (2022). These instruments 

embed tax transparency and sustainability reporting into corporate 

governance. 

Romania’s domestic fiscal instruments include royalties on mineral 

extraction and corporate income tax. The precise design of royalties; ad 

valorem versus specific, sliding scales tied to profitability affects 

investment incentives. In the EU context, Romania is necessitated to 

reconcile national fiscal objectives with EU rules on state aid, competition, 

and harmonised tax measures. 
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Interaction with Pillar Two 

The implementation of Pillar Two in Romania raises several issues. 

First, the EU directive leaves room for Member States to determine the 

treatment of royalties in calculating the ETR. Romania’s approach will 

influence whether royalties are treated as deductible expenses for ETR 

purposes or as taxes that reduce the ETR. Second, DAC6 and CSRD 

increase transparency obligations for mining companies, requiring 

disclosure of tax planning and sustainability metrics. This effectively shifts 

tax strategy from a purely fiscal exercise to a governance and reputational 

concern. 

Romania’s EU membership also offers dispute resolution and 

coordination mechanisms that can mitigate double taxation risks. 

However, harmonisation may limit Romania’s fiscal autonomy to design 

resource-specific levies tailored to national development goals. 

 

Corporate Governance and ESG 

EU directives have hard-pressed tax transparency into the 

boardroom. Under CSRD and related rules, companies must disclose tax 

strategy, payments to governments, and sustainability impacts. Romanian 

companies operating in mining must therefore integrate tax policy into 

ESG reporting and board oversight. This integration can strengthen 

accountability but may also increase compliance costs and deter 

investment if perceived as burdensome. 

 

South Africa: Resource Sovereignty, Royalties and Anti-Avoidance 

 

Legal and Policy Framework 

South Africa’s mining taxation regime reflects a long history of 

resource governance and redistributive policy. The Mineral and Petroleum 

Resources Royalty Act 28 of 2008 introduced a profit-sensitive royalty 

designed to capture a share of resource rents (Section 4, of the Mineral and 

Petroleum Resources Royalty Act 28 of 2008; Republic of South Africa, 

2008). Corporate income tax, withholding taxes, and other levies are 

designed to complement royalties. South Africa has also strengthened 
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anti-avoidance measures, notably through an expansive interpretation of 

the General Anti-Avoidance Rule (GAAR) in recent jurisprudence 

(Supreme Court of Appeal (South Africa), Commissioner for the South 

African Revenue Service v Coronation Investment Management SA (Pty) 

Ltd [2023] ZASCA 10 (Bloemfontein: Supreme Court of Appeal, 2023). 

South Africa’s political economy, wherein mining is principal to 

employment, regional development and historical inequality, shaping 

fiscal choices. Resource nationalism and demands for community benefits 

have also driven calls for higher royalties and local participation. 

 

Interaction with Pillar Two 

South Africa participated in the OECD Inclusive Framework and has 

engaged with Pillar Two implementation. However, as a sovereign state 

outside the EU, South Africa retains its discretion in designing its royalty 

regime and in determining how royalties interact with the GloBE rules. 

The key policy question is whether royalties should be treated as “covered 

taxes” that reduce the ETR or as non-covered levies that do not. South 

Africa’s preference for capturing resource rents through royalties seems to 

suggest a reluctance to cede fiscal flexibility. 

Whilst the GAAR jurisprudence signals a domestic commitment to 

curbing aggressive tax planning by MNEs. Under Pillar Two, top-up taxes 

may be imposed in other jurisdictions if South Africa’s ETR falls below 

the floor, potentially reducing the net fiscal benefit of royalties. South 

Africa must therefore weigh the revenue advantages of royalties against 

the risk of international top-up taxation and investor responses. 

 

Corporate Governance and Community Rights 

South Africa’s King Report emphasises stakeholder inclusivity and 

ethical leadership (Institute of Directors in Southern Africa (IoDSA), King 

IV Report on Corporate Governance for South Africa, Johannesburg: 

IoDSA, 2016; p. 22).  Mining companies face pressure to demonstrate 

community engagement, local procurement, and environmental 

stewardship. Meanwhile, tax transparency is increasingly a component of 

social licence to operate. However, unlike the EU’s mandatory CSRD, 
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South Africa relies more on the Companies Act 71 of 2008 and governance 

codes and voluntary standards, which can produce uneven compliance. 

 

Global Implications: Canada, Zambia and Australia 

 

Canada: Indigenous Rights, ESG and Pillar Two 

Canada’s mining sector is subject to federal and provincial fiscal 

regimes. Canada has implemented Pillar Two through domestic legislation 

and guidance, including safe harbours to ease compliance (Government of 

Canada, Critical Minerals Strategy, 2025). Royalties in Canada are 

generally deductible for corporate tax purposes at the provincial level, but 

the interaction with Pillar Two’s ETR calculation is complex. Canada’s 

distinctive feature is the centrality of Indigenous rights and consultation 

obligations, which shape fiscal arrangements and benefit sharing. Courts 

and tribunals have increasingly required governments and companies to 

account for Indigenous interests, linking tax policy to governance and 

human rights considerations. 

Canada’s approach demonstrates how developed jurisdictions can 

integrate Pillar Two while maintaining mechanisms to protect investor 

certainty and to incorporate ESG and community obligations into fiscal 

policy. 

 

Zambia: Fiscal Instability and Developmental Pressures 

Zambia’s mining taxation has been marked by frequent policy 

changes. The country applies a sliding-scale royalty on copper and has 

oscillated on the deductibility of royalties for income tax purposes (ZRA 

(2023); TJNA (2023). Such volatility undermines investor confidence and 

complicates compliance under Pillar Two, which relies on stable tax bases 

to calculate ETRs. Zambia’s experience highlights the vulnerability of 

developing economies to revenue shocks and the trade-offs between 

immediate revenue needs and long-term investment attraction. 

For Zambia and similar states, Pillar Two presents both risks and 

opportunities; risks in the form of compliance complexity and potential 

double taxation; and opportunities in the form of international coordination 
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that could reduce harmful tax competition if implemented with 

development-sensitive safeguards. 

 

Australia: Harmonisation and Domestic Integration 

Australia enacted comprehensive domestic legislation to implement 

Pillar Two, including the Income Inclusion Rule and Domestic Minimum 

Tax (ATO Guidance (2025). Australia’s mining royalties are integrated 

into the domestic fiscal regime, and the government has sought to align 

domestic rules with OECD guidance to minimise disputes. Australia’s 

experience shows that developed jurisdictions with strong administrative 

capacity can implement Pillar Two while preserving domestic policy space 

for resource taxation. However, the proviso is the requirement of clear 

guidance on the treatment of royalties and robust coordination 

mechanisms. 

 

Policy Discussion: Tensions and Trade-offs 

 

Double Taxation versus Fiscal Flexibility 

The dominant tension exists between avoiding double taxation and 

preserving fiscal flexibility. If royalties are excluded from “covered taxes,” 

MNEs may face top-up taxes in parent jurisdictions, effectively increasing 

the global tax burden and potentially deterring investment. If royalties are 

included, states may be constrained in using royalties to capture rents. 

However, a balanced approach requires clear rules on the classification of 

royalties, mechanisms for relief from double taxation, and international 

dialogue that recognises the developmental needs of resource-rich states. 

 

Administrative Capacity and Compliance Costs 

Pillar Two imposes significant compliance burdens, such as ETR 

calculations, documentation, and coordination across jurisdictions. As 

such, developing countries with limited administrative capacity may 

struggle to implement complex GloBE rules. Therefore, simplified 

approaches, safe harbours, and technical assistance are therefore essential 

to ensure equitable implementation. 
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ESG, Corporate Governance and Tax Strategy 

The convergence of tax transparency and ESG reporting is apparent. 

Boards are increasingly accountable for tax strategy as part of broader 

sustainability obligations. This convergence can improve accountability 

and reduce aggressive tax planning, but it also raises compliance costs and 

may shift investment decisions. Policymakers should consider the means 

as to how disclosure regimes can be calibrated to promote transparency 

without imposing disproportionate burdens on smaller firms. 

 

Investor Certainty and Policy Stability 

Recurrent changes to mining taxation (as seen in some developing 

jurisdictions) destabilise investor confidence. In fact, Pillar Two may 

exacerbate uncertainty if jurisdictions adopt divergent treatments of 

royalties. Stability, predictability and clear transitional rules are therefore 

critical to maintain investment flows while achieving revenue objectives. 

 

Recommendations 

1. The clarification of Royalties in Pillar Two Guidance. The OECD and 

jurisdictions should provide explicit guidance on whether and how 

royalties count as “covered taxes” for ETR calculations. A pragmatic 

approach could treat royalties as covered taxes where they are levied as 

a tax on income or profits, but not where they function as a fee for 

access to a resource. Clear criteria and examples would reduce disputes. 

2. The adoption of Development-Sensitive Implementation. For 

developing countries, simplified compliance mechanisms (safe 

harbours, standardised ETR templates) and technical assistance should 

be made available. The Inclusive Framework should consider 

transitional arrangements that protect revenue-dependent states. 

3. The coordination of Relief Mechanisms. To avoid double taxation, 

jurisdictions should adopt coordinated relief mechanisms (tax credits, 

bilateral adjustments) and dispute resolution pathways. The EU model 

of coordinated implementation offers lessons for multilateral 

coordination. 
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4. The integration of Tax Transparency into Corporate Governance. 

National regulators should require board-level oversight of tax strategy 

and public disclosure of tax payments and policies, calibrated to firm 

size and sectoral risk. Romania’s CSRD provides a model for 

mandatory disclosure; South Africa’s King IV offers governance 

principles that can be strengthened through mandatory elements. 

5. The stabilisation of Fiscal Regimes for Investment Certainty. States 

should commit to predictable fiscal frameworks for mining projects, 

including clear rules on royalty adjustments and sunset clauses for 

extraordinary fiscal measures. Stability clauses in investment contracts 

should be balanced with sovereign rights and public interest. 

 

Conclusions 

 

Mining taxation is situated at the intersection of fiscal policy, 

company law and sustainable development. The advent of Pillar Two has 

introduced a new layer of international coordination that pledges to curb 

profit shifting, whilst raising complex questions for resource taxation. 

Romania’s EU-aligned approach and South Africa’s sovereignty-driven 

model, illustrate the competing pressures of harmonisation and fiscal 

autonomy. Comparative examples from Canada, Zambia and Australia 

demonstrate that implementation choices have profound consequences for 

revenue, investment and governance. 

Reconciling Pillar Two with resource-specific levies requires clear 

legal guidance, development-sensitive implementation, and stronger 

governance frameworks that integrate tax transparency into corporate 

responsibilities. For Romania, the EU context offers tools for 

harmonisation and dispute resolution but limits some fiscal discretion. For 

South Africa and other resource-rich states, the challenge is to capture 

resource rents while avoiding international top-up taxation and preserving 

investor confidence. 

Ultimately, mining taxation will remain a cauldron for competing 

policy objectives. The path forward lies in pragmatic international 

cooperation that recognises the special characteristics of extractive 

industries, supports administrative capacity in developing countries, and 
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embeds tax policy within broader ESG and governance frameworks. Such 

an approach can align fiscal sovereignty with global tax fairness and 

sustainable development. 
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Abstract: The Value Added Tax falls within the category of indirect 

taxes that are owed to the public budget, namely to the state budget, and is 

regulated by the provisions of the Fiscal Code, in Title IV entitled Value 

Added Tax. At this time in Romania, two rates of Value Added Tax are 

applied, namely a standard rate and a reduced rate. The standard rate is 

21% applicable to the tax base for taxable transactions that meet both of 

the following conditions: 1. it is not subject to the reduced rate, and 2. it is 

not exempt from tax. The reduced rate is set at 11%. The Value Added Tax 

Circuit involves the application of these rates progressively at each stage 

of the goods and services circuit, from production to the final stage of 

consumption, found in each phase of the goods and services circuit. Being 

an important source of income for the state budget, the new regulation 

regarding Value Added Tax intervened by increasing the rates applicable 

to Value Added Tax and aimed to increase the sources of resources for the 

state budget. 
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Introduction 

 

 The tax system in Romania is made up of the following components: 

1. social contributions, 2. direct taxes, 3. indirect taxes, and 4. fees. These 

are established as 'instruments of state intervention in the economy, 

through fiscal policy for the creation of financial resources to fulfill the 
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functions of the state, to boost the development of economic sectors, and 

to discourage tax evasion.'in Romania is made up of the following 

components: 1. social contributions, 2. direct taxes, 3. indirect taxes, and 

4. fees. These are established as 'instruments of state intervention in the 

economy, through fiscal policy for the creation of financial resources to 

fulfill the functions of the state, to boost the development of economic 

sectors, and to discourage tax evasion.ˮ (Moșteanu, 2008, p.54). The 

national tax code regulates aspects related to: who the taxpayers are for 

different taxes and fees, specifies specific techniques for determining the 

tax bases for each type of tax, fee, and social contribution, sets the 

applicable percentage, rate, or fixed amount, clearly establishes payment 

deadlines, and presents aspects related to tax benefits, exemptions, 

deferrals, and installment plans. Basically, taxes are a levy on a portion of 

the income or wealth of people in Romania, which is made available to the 

state to cover public expenses. They are determined based on the income 

and wealth of individuals or legal entities.ˮ1 Regarding the national Tax 

Code, we note that in Title I, called „General Provisionsˮ, in Chapter I, 

Article 1, it states: „The purpose and scope of the Tax Codeˮ2 namely: 1. 

The legal framework concerning the Romanian tax system, 2. The legal 

framework for the administration of taxes, duties, and social contributions, 

3. All administrative aspects of the components of the Romanian Tax 

System are regulated by a procedural code called: the Fiscal Procedure 

Code, 4. Situations in which the national Tax Code conflicts with the 

provisions of a treaty to which Romania is a party are governed by the 

provisions of that treaty, 5. State aids that are established as fiscal measures 

are granted according to the legal provisions on state aid that are in force 

at that given time. Regarding Taxes and Duties, the Fiscal Code regulates 

their typology in Article 2, according to Table 1: 

 

1 https://www.academia.edu/31747448/Impozitele_directe 
2 Law no. 227/2015 regarding the Fiscal Code, latest update: Emergency Ordinance no. 

38/2026, Annotated edition with Methodological Norms approved by Government 

Decision 1/2016, latest update: Government Decision no. 602/2025 
 

https://www.academia.edu/31747448/Impozitele_directe
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Table 1. Tax Code. Overview of Taxes and Fees 

No. Indicative Taxes and fees regulated by the Tax Code 

1. a) Profit tax;   

2. a1) Additional tax;   

3. b) Tax on micro-enterprise income;   

4. c) Income tax;   

5. d) Tax on income earned in Romania by non-

residents;   

6. e) Tax on representative offices;   

7. f) Value-added tax;   

8. g) Excises;   

9. h) Local taxes and fees;   

10. i) Construction tax;   

11. j) Special tax on high-value movable and immovable 

property. 

Source: Government Decision no. 602/2025 

 

A broader classification divides taxes into two categories: 1. Direct 

taxes; 2. Indirect taxes. Value-added tax falls under the category of Indirect 

Taxes along with Excise and Customs Duties. „The role of the indirect tax 

is manifested financially, economically, and socially, varying depending 

on the stage of socio-economic development. Among these, the most 

important is the financial role, because through taxes the financial 

resources necessary to cover public expenses are obtained. Indirect taxes 

are levied on the sale of goods and services by adding tax rates to their 

prices and fees, are collected from each individual who buys products or 

benefits from taxable services, can affect the standard of living and 

purchasing power of the population, are convenient to collect, and involve 

a low cost. Economically, indirect taxes represent a means for the state to 

intervene in the economy to regulate economic processes. They can be 

used to stimulate or discourage certain activities, to increase or reduce the 
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production or consumption of a certain product, or to encourage or curb 

foreign trade.1 

Article 2 of the Fiscal Code also regulates mandatory social 

contributions, as shown in Table 2: 

 

Table 2. Tax Code. Overview of Social Contributions 

No. Indicative Mandatory social contributions regulated by 

the Fiscal Code 

1. a) Social insurance contributions, owed to the state 

social insurance budget; 

2. b) 

 

Health insurance contribution, owed to the budget 

of the National Health Insurance Fund; 

3. c) 

 

Work insurance contribution, owed to the 

consolidated general budget 

Source: Government Decision no. 602/2025 

 

2. Definitions of Concepts and Fundamental Principles 

 

Table 3. Concepts and Definitions 

No. Concepts Definitions of concepts 

1. Tax due date It represents the date on which the tax 

authority becomes entitled, according 

to the law, to request payment from the 

persons obliged to pay the tax, even if 

the payment of this tax can be 

postponed. 

2. Due date of tax 

payment 

It represents the date on which a person 

is required to pay the tax to the state 

budget, according to the provisions of 

art. 326 para. (1). 

 

1 http://www.fin.ase.ro/ABC/fisiere/ABC4_2016/Lucrari/L11.pdf 

 

http://www.fin.ase.ro/ABC/fisiere/ABC4_2016/Lucrari/L11.pdf
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3. Taxation regime 

applicable to taxable 

transactions 

I represent the regime in effect at the 

date when the triggering event occurs, 

except for the cases provided for in art. 

282 para. (2), for which the taxation 

regime in effect at the date the tax 

becomes due applies. 

4. Taxable event I represent the fact through which the 

legal conditions necessary for the 

enforceability of the tax are met. 

5. Mandatory taxes, 

fees, and social 

contributions 

They are paid in Romania's national 

currency: Lei 

6. Transactions subject 

to the cash VAT 

system 

I represent the regime in effect at the 

date when the triggering event occurs, 

except for the cases provided for in art. 

282 para. (2), for which the taxation 

regime in effect at the date the tax 

becomes due applies. 

7. Romanian legal entity I represent any legal entity that was 

established and operates in accordance 

with Romanian law; 

8. Foreign legal entity I represent any legal entity that is not a 

Romanian legal entity and any legal 

entity established under European law 

that does not have its registered office 

in Romania; 

9. Change of taxation 

regime 

The moment when the adjustment is 

made in order to apply the tax regime 

in effect at the date of delivery 

10. Permanent 

establishment 

It represents a management office, a 

branch, an office, a factory, a store, a 

workshop, as well as a mine, an oil or 

gas well, a quarry, or other places of 

natural resource extraction, as well as 
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the place where an activity continues 

with the assets and liabilities of a 

Romanian legal entity that enters a 

reorganization process provided for 

11. Fiscal value It represents:  

a) the recorded value in the assets, 

according to applicable accounting 

regulations  

b) the acquisition or contribution value  

c) the purchase cost  

d) the deductible value when 

calculating taxable profit  

- e) the acquisition or contribution value 

used to calculate gain or loss 

12. Market value It is the total amount that, for obtaining 

the goods or services in question at that 

time, a customer at the same stage of 

trade where the delivery of goods or 

provision of services takes place would 

have to pay under fair competition 

conditions to an independent supplier 

or service provider from the member 

state where the delivery or provision is 

subject to tax. 

Source: Law no. 227/2015 regarding the Fiscal Code, latest update: 

Emergency Ordinance no. 38/2026, Annotated edition with 

Methodological Norms approved by Government Decision 1/2016, latest 

update: Government Decision no. 602/2025 

 

We can find the fundamental principles of Taxation grouped in 

Chapter II, entitled 'Application and Amendment of the Tax Code' in 

Article 3 called 'Principles of Taxation', according to Table 4: 

 

Table 4. Concepts and Definitions 

No. Concepts Definitions of concepts 
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1. Neutrality of 

tax measures 

In relation to the different categories of 

investors and capital, with the form of 

ownership, ensuring through the level of 

taxation equal conditions for investors, both 

Romanian and foreign capital; 

2. Certainty of 

taxation 

By creating clear legal rules that don’t lead to 

arbitrary interpretations, and by precisely 

setting the deadlines, methods, and amounts to 

be paid for each taxpayer, so that they can 

track and understand their tax obligations, as 

well as see how their financial management 

decisions affect their tax burden. 

3. Fairness of 

taxation or 

fiscal equity 

Ensure that each taxpayer's tax burden is 

determined based on their ability to pay, 

meaning depending on the size of their income 

or property; 

4. Efficiency of 

taxation 

Ensures similar levels of budget revenues 

from one fiscal year to another by maintaining 

the yield of taxes, duties, and contributions in 

all phases of the economic cycle, both during 

periods of economic boom and crisis; 

5. Predictability 

of taxation 

It ensures the stability of taxes, fees, and 

mandatory contributions for a period of at 

least one year, during which no changes can 

be made to increase or introduce new taxes, 

fees, or mandatory contributions.  

The Value Added Tax (VAT) falls under the 

category of taxes within the third component 

called indirect taxes. Although it is called a 

tax, the Value Added Tax is not actually a tax 

in the usual sense, but an indirect tax 

calculated by those taxpayers who meet the 

legal conditions to be VAT payers. 

Source: Law no. 227/2015 regarding the Fiscal Code 
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3. Tax Base and Value Added Tax (VAT) Rates 

 

The tax base for Value Added Tax includes: 

a) taxes and fees, unless otherwise provided by law, except for value-added 

tax; 

b) additional expenses: 

- commissions; 

- packaging costs; 

- transport and insurance. 

 For determining the VAT tax base, the Fiscal Code established 

Chapter VII, called 'Tax Base.' Article 286, titled 'Tax Base for the supply 

of goods and services carried out within the country.' In this regard, to 

determine the VAT tax base for the supply of goods and services, the 

following aspects are taken into account: 

a) everything that makes up the consideration received or to be received 

by the supplier or service provider from the buyer, beneficiary, or a third 

party, including subsidies directly related to the price of these transactions; 

b) the related compensation; 

c) for intra-community transactions referred to in art. 273 para. (2) and (3), 

the purchase price of the goods or similar goods; 

d) the amount of expenses incurred by the taxable person to carry out the 

provision of services; 

e) for the supply of goods or provision of services where the recipient is 

an entity affiliated with the supplier/service provider, the tax base is 

considered to be the market value in the following situations: 

 

Table 5. Situations in which the beneficiary is a person affiliated with the 

supplier or service provider 

No. Situation Article by Tax 

Code 

1. When the consideration is less than the market value art. 297, 298 

and 300 

2. When the consideration is less than the market value, 

and the supplier or service provider does not have full 

deduction rights 

art. 292 
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3. When the consideration is more than the market 

value, and the supplier or service provider does not 

have full deduction rights 

art. 297 and 

300. 

Source: Government Decision no. 602/2025 

 

f) if a voucher with multiple uses was accepted as consideration,  

(2) when a delivery of goods or a provision of comparable services cannot 

be established, market value means:  

1. the purchase price of the goods or of similar goods, or the cost price at 

the time of delivery;  

2. for services, it is an amount that is not less than the full costs.  

 

The Tax Code also indicates situations in which the Tax Base does 

not include the following elements: 

 

Table 5. Situations where the beneficiary is a person affiliated with the 

supplier or service provider 

No. Items that are 

NOT included in 

VAT 

Origin 

1. Discounts,   Granted by suppliers directly to 

customers on the tax due date;   

2. Allowances,   Determined by a final and irrevocable 

court decision.   

3. Cash discounts,   For total or partial non-fulfillment of 

contractual obligations, if charged above 

the negotiated prices and/or rates.   

4. Price reductions.   Charged after the delivery or 

performance date, for late payments. 

5. Damages and 

interests   

Which circulates between goods 

suppliers and clients, through exchange, 

without invoicing.   
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6. Penalties and any 

other amounts 

claimed   

 

Source: Government Decision no. 602/2025 

 

 The Value Added Tax rates applied in our country can be found in 

Article 291 titled 'Rates' and in Chapter VIII called „Tax Ratesˮ. 

 

Conclusions 

 

 Changes to the Fiscal Code and annotations can only be made 

through a law that has been passed, taking into account a period of 6 

months before the law comes into effect. The changes made to the Value 

Added Tax were aimed at financial and economic aspects and aligning 

with community legislation. 

 In Romania, according to the updated Fiscal Code, today there are 

two Value Added Tax rates applied: 

1. The „standard„ rate is 21% and applies: 

- to the tax base for taxable transactions that are not exempt from the tax; 

- to the tax base for reduced transactions, and its level is 21% 

2. The „reducedˮ rate of 11% applies to the following services and/or 

delivery of goods: 

a) human-use medicines; 

b) delivery of food, except for: 

1. alcoholic beverages; 

2. non-alcoholic beverages that fall under code NC 2202; 

3. foods with added sugar; 

4. dietary supplements defined by law1 

c) water supply and sewage services; 

d) delivery of water for agricultural irrigation; 

 

1 Law no. 56/2021 on dietary supplements, with subsequent amendments and completions 
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e) delivery of fertilizers and pesticides; 

f) delivery of chemical fertilizers and pesticides; 

g) delivery of school textbooks, books, newspapers, and magazines, in 

physical and/or electronic format, except those intended for advertising; 

h) services for access to castles, museums, memorial houses, historical 

monuments, architectural and archaeological monuments, zoos, and 

botanical gardens; 

i) delivery of firewood to individuals, in the form of logs, stumps, twigs, 

branches, or similar forms; 

j) delivery of firewood to legal entities or other entities, in the form of logs, 

stumps, twigs, branches, or similar forms; 

k) delivery of thermal energy in the cold season, intended for the following 

categories of consumers: 

1. population; 

2. public and private hospitals, regulated according to Law no. 951 and the 

Education Law2 with subsequent amendments and completions;  

3. non-governmental organizations regulated according to the law, as well 

as religious institutions, as regulated by Law no. 489/20063. 

4. social service providers, public and private, accredited; l) the delivery 

of housing as part of social policy, including the land on which they are 

built. 2. the delivery of buildings intended to be used as children's homes 

and recovery and rehabilitation centers for minors with disabilities; m) 

accommodation in the hotel sector or in similar sectors, including the rental 

of land set up for camping;  

n) restaurant and catering services, except alcoholic beverages, as well as 

non-alcoholic beverages that fall under NC code 2202. 

 The tax becomes payable on the date when the taxable event occurs.   

For taxable persons who opt for the VAT cash accounting system, the VAT 

threshold for cash accounting is:   

a) 5,000,000 lei, during the period March 1 - December 31, 2026;   

 

1 Law no. 95/2006, republished, with subsequent amendments and completions 
2 Pre-university Education Law no. 198/2023 
3 Law no. 489/2006 on religious freedom and the general regime of religions, republished 
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b) 5,500,000 lei, starting from January 1, 2027.   

 In the era of digitalization and AI in the field of Value Added Tax, 

there have been added benefits through concrete achievements such as the 

creation of the SPV platform, e-invoice, and e-transport, which ensure 

transparency, as well as the possibility to track, verify, and control for both 

taxpayers and the tax authorities. 
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Adopting a qualitative, conceptual research design grounded in doctrinal 

legal analysis and document review, the study identifies the principal legal 

and managerial challenges organizations face in reconciling economic 

performance, regulatory compliance, and stakeholder expectations, and 

proposes an Integrated Business Adaptation Model illustrating how legal 

obligation is converted into governance reform, innovation, and long-term 

competitiveness. The findings show that sustainable development has 

migrated from a discretionary economic objective to a binding legal 

obligation and a strategic determinant of organizational resilience, 

competitiveness, and reputation, and that coherent legal mechanisms, 

effective governance structures, and proactive managerial practice jointly 

determine whether organizations convert regulatory pressure into durable 

competitive advantage. 
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Introduction 
 

Sustainable development has become one of the defining priorities 

of twenty-first-century governance, reshaping public policy, legal systems, 

and business strategy alike. Mounting concern over climate change, 

resource depletion, biodiversity loss, and widening social inequality has 

forced governments and international bodies to reconsider the growth 

models inherited from the twentieth century. Within this shift, the 

European Union has positioned itself as the principal architect of a 

development model that couples economic competitiveness with 

environmental protection and social responsibility 

The European Green Deal, together with a dense sequence of 

climate, environmental, and governance legislation, has transformed the 

regulatory landscape in which European businesses operate. Firms are no 

longer judged on financial performance alone: they are expected to 

demonstrate compliance with environmental law, transparent governance, 

ethical decision-making, and responsible stakeholder engagement. Legal 

compliance has consequently ceased to be a peripheral administrative task 

and has become a core strategic function of business management. 

At the same time, the rapid expansion of sustainability legislation 

has generated substantial legal and managerial challenges. Organizations 

must continuously adjust to new obligations concerning environmental 

protection, sustainability reporting, due diligence, circular economy 

principles, and responsible supply chain management , changes that 

require the revision of governance structures, internal policy, risk 

management systems, and long-term strategic planning1 

 

1Following the 2025 ‘stop-the-clock’ Directive and the Omnibus I simplification package, 

the timeline and scope of CSRD/CSDDD reporting obligations for ‘wave two’ and ‘wave 

three’ companies were postponed and partially simplified; readers should verify the 

applicable dates for the relevant financial year. 
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Against this background, the paper explores the legal challenges 

generated by European sustainable development policy and examines how 

organizations adapt their managerial and governance practices in response. 

It argues that sustainable development must be understood not merely as 

an environmental or economic objective, but as a comprehensive legal and 

managerial framework shaping the future of European business. The paper 

proceeds as follows: it reviews the theoretical background and 

methodology, examines the European legal framework and the legal 

challenges it generates, proposes an Integrated Business Adaptation 

Model, discusses the findings, and presents the conclusions, policy 

implications, and directions for future research. 
 

1. Theoretical Background and Literature Review 

 

The concept of sustainable development has undergone a profound 

transformation since its formal articulation in the Brundtland Report 

(World Commission on Environment and Development, 1987), which 

defined it as development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs. 

Within the European Union, sustainable development constitutes a 

foundational principle of legislative action and economic integration: the 

European Green Deal, the European Climate Law, and the Corporate 

Sustainability Reporting Directive (CSRD) together mark the transition 

from voluntary sustainability initiatives to a legally binding governance 

framework. 

Recent literature favours an integrated perspective built on the 

interaction of environmental protection, social responsibility, economic 

resilience, and legal accountability , an approach crystallised in the 

Environmental, Social and Governance (ESG) framework1, now an 

internationally recognised benchmark for organizational performance 

beyond financial metrics. Legal scholarship reads sustainability regulation 

 

1ESG = Environmental, Social and Governance, a framework for assessing organizational 

performance beyond traditional financial indicators. 
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as a decisive evolution in European governance: contemporary regulatory 

systems increasingly favour preventive mechanisms over corrective 

sanction, imposing ex ante obligations that require organizations to 

identify, assess, prevent, and manage sustainability-related risk across 

their operations and value chains. 

Management literature complements this legal reading through 

dynamic capability theory (Teece, Pisano, & Shuen, 1997): organizations 

secure long-term competitiveness by continuously reconfiguring internal 

resources and managerial processes in response to institutional change. 

Corporate governance has undergone a parallel paradigm shift, moving 

from a narrow shareholder-value orientation (Freeman, 1984) towards 

stakeholder-oriented governance in which boards oversee sustainability 

risk, supervise ESG performance, and integrate long-term sustainability 

objectives into corporate strategy. 
 

2. Research Methodology 
 

This study adopts a qualitative, conceptual research design aimed at 

examining the relationship between European sustainable development 

policy, legal regulation, and business adaptation, combining doctrinal legal 

analysis with management theory to identify the mechanisms through 

which regulatory development stimulates organizational transformation. 

The research relies on qualitative document analysis of three 

complementary categories of sources: (i) primary legal sources, including 

the EU Treaties, regulations, directives, and strategic policy initiatives on 

sustainable development; (ii) official institutional publications issued by 

European organizations; and (iii) peer-reviewed academic literature 

addressing sustainable development, European law, corporate governance, 

and ESG frameworks. 

The analytical process followed four stages: systematic examination 

of legislative and policy documents; analysis of academic literature on 

sustainability regulation and corporate governance; integration of these 

findings into a common analytical framework; and, finally, the 

development of the Integrated Business Adaptation Model presented in 

Section 4. As a conceptual and qualitative study, the analysis does not 
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include empirical data collected from companies, and the proposed model 

should be read as a theoretical framework requiring future empirical 

validation; the analysis further centres on the European Union legal 

framework, and conclusions should be interpreted within that specific 

institutional context. 
 

3. The European Legal Framework for Sustainable Development 

 

The legal foundations of European sustainable development rest on 

the Treaty on European Union (TEU) and the Treaty on the Functioning 

of the European Union (TFEU)1, which establish sustainable development, 

environmental protection, and balanced economic progress as fundamental 

objectives of European integration. A decisive turning point was the 

adoption of the European Green Deal in 2019 (European Commission, 

2019): rather than a single legislative act, the Green Deal is a 

comprehensive policy strategy coordinating multiple regulatory initiatives 

aimed at transforming the European economy into a climate-neutral, 

resource-efficient, and competitive system by 2050. Table 1 summarises 

the principal legal instruments shaping the compliance environment for 

European businesses. 
Table 1. Key EU Legal Instruments Governing Sustainable Development 

Instrument Core Objective Business Implication 

European Green Deal (2019) Climate-neutral economy by 2050 Coordinates policy across 

environmental, industrial and 

energy domains 

European Climate Law (Reg. 

2021/1119) 
Binding climate-neutrality target Requires long-term emission-

reduction strategies 

CSRD (Directive 2022/2464) Standardised ESG disclosure 
(ESRS) 

Broadens reporting scope; 
improves comparability 

CSDDD (Directive 2024/1760) Value-chain due diligence Extends liability to business 

relationships 

 

1Article 3(3) of the Treaty on European Union (consolidated version, OJ C 202, 7.6.2016) 

provides the constitutional basis for the EU's sustainable development objective, 

combining balanced economic growth with environmental protection. 
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Instrument Core Objective Business Implication 

EU Taxonomy Regulation 

(2020/852) 
Classification of sustainable 

activity 
Guides investment; curbs 

greenwashing 

SFDR (Regulation 2019/2088) Financial-sector sustainability 

disclosure 
Channels capital to sustainable 

investment 

The CSRD considerably broadens corporate reporting obligations by 

requiring standardised disclosure of environmental, social, governance, 

climate-related, and human-rights impacts, while the CSDDD extends 

legal responsibility across global value chains, requiring companies to 

identify, prevent, mitigate, and address adverse human-rights and 

environmental impacts arising from their own operations, subsidiaries, and 

business relationships. The EU Taxonomy Regulation and the SFDR 

complete this architecture by establishing common criteria for 

environmentally sustainable economic activity, reducing the risk of 

greenwashing and channelling capital allocation towards genuinely 

sustainable investment. 
 

3.1. Legal Challenges Affecting European Businesses 

The rapid expansion of the European sustainability agenda has 

substantially transformed the legal environment in which businesses 

operate, generating significant legal and managerial challenges for 

organizations of every size. Table 2 summarises the principal challenges 

identified in the literature and their strategic implications. 
Table 2. Legal and Managerial Challenges Facing European Businesses 

Challenge Most Affected Strategic Implication 

Regulatory complexity (spans environmental, 

corporate, financial and labour law) 
All firms, especially 

multinationals 
Requires 

multidisciplinary 
compliance 

coordination 

Financial burden of reporting and due diligence 
systems 

SMEs Risk of reduced 
competitiveness 

Legal uncertainty from frequent legislative 

amendment 
All firms Complicates long-term 

investment planning 

Cross-border fragmentation in national 
transposition 

Multinationals Increases administrative 
burden 

Expanded corporate liability under due diligence 

rules 
Firms with complex supply 

chains 
Requires preventive 

legal risk management 
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Challenge Most Affected Strategic Implication 

Greenwashing exposure Consumer-facing firms Risk of sanctions and 

reputational damage 

A first challenge concerns the sheer complexity of the regulatory 

framework, which now extends across corporate governance, financial 

regulation, labour law, competition law, and public procurement, requiring 

multidisciplinary coordination. A second concerns the financial 

implications of compliance: while large multinationals can generally 

absorb the cost of new reporting and due diligence systems, SMEs 

frequently face limited resources and restricted access to specialised 

expertise, raising genuine questions of proportionality and regulatory 

fairness. Legal uncertainty and cross-border fragmentation compound 

these pressures, and the expansion of due diligence obligations signals a 

broader shift towards preventive legal responsibility, making legal risk 

management an essential component of contemporary corporate 

governance. Despite these pressures, organizations that adopt proactive 

compliance strategies are consistently better positioned to strengthen 

stakeholder trust, attract sustainable investment, and build resilience , so 

that legal compliance evolves from a defensive obligation into a strategic 

capability. 
 

4. Business Adaptation Mechanisms: An Integrated Conceptual 

Model 

 

The accelerating development of European sustainability legislation 

has fundamentally transformed the relationship between legal regulation 

and corporate strategy. This paper proposes an Integrated Business 

Adaptation Model (Figure 1), illustrating how European sustainability 

policy drives organizational transformation through a sequence of 

interconnected legal, managerial, and strategic processes , from binding 

policy and legal obligation, through corporate compliance requirements, 

to organizational adaptation mechanisms and, ultimately, measurable 

business outcomes. 
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The model highlights that legal regulation should not be understood 

exclusively as an external constraint: European legislation functions as an 

institutional driver that stimulates organizational learning, encourages 

responsible innovation, and promotes governance structures capable of 

responding to increasingly complex sustainability challenges. Table 3 

details the adaptation mechanisms identified in the model and their 

principal business outcomes. 
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Table 3. Adaptation Mechanisms and Expected Business Outcomes 

Mechanism Description Outcome 

Strategic planning Embedding sustainability into long-term corporate 
strategy 

Legal compliance, 
resilience 

Governance reform Board oversight of ESG risk and ethical 

leadership 
Stakeholder trust 

Digital transformation AI- and blockchain-supported reporting and 
monitoring 

Innovation, efficiency 

HR development Training in legal and sustainability competencies Organizational learning 

Supply chain management Due diligence, traceability, responsible sourcing Reduced 

legal/reputational risk 

Corporate governance occupies a central position within this 

transformation, extending beyond financial oversight to become a 

multidimensional mechanism for balancing economic performance, 

environmental responsibility, and social accountability. Risk management, 

digital transformation, and organizational culture represent 

complementary adaptation mechanisms: contemporary risk management 

must integrate climate-related, cybersecurity, and reputational risk 

alongside traditional financial and operational risk, while digital tools 

increasingly support monitoring, reporting automation, and transparent 

stakeholder communication. Ultimately, sustainable competitiveness 

emerges not simply from regulatory compliance but from an organization's 

capacity to convert legal obligation into strategic opportunity for 

innovation, resilience, and long-term value creation. 
 

5. Discussion 

 

The findings indicate that the relationship between legal regulation 

and business performance has undergone a profound transformation within 

the European Union. Sustainability regulation has progressively shifted 

from a compliance-centred approach towards a governance-centred model, 

in which organizations are expected not simply to obey legal provisions, 

but to demonstrate transparency, anticipate sustainability-related risk, and 

integrate environmental and social considerations into strategic decision-

making. This evolution generates both opportunity , through innovation, 
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stronger stakeholder confidence, and better access to sustainable finance , 

and challenge, particularly disproportionate compliance burdens for 

SMEs, underscoring the continued importance of regulatory 

proportionality and legal certainty. 

From a broader economic perspective, sustainability regulation 

should not be read solely as a cost of doing business. Although compliance 

requires significant investment in technology, governance, and 

organizational capability, these investments frequently generate long-term 

benefit through increased resilience, stronger market reputation, and 

greater adaptability to future regulatory development , so that legal 

obligation and business success are increasingly complementary within the 

European economic model. 

 

Conclusions 
 

The transition towards a sustainable European economy represents 

one of the most significant legal and institutional transformations of the 

twenty-first century. Sustainability has evolved from a voluntary corporate 

commitment into a binding legal obligation that increasingly shapes 

organizational structure, managerial decision-making, and long-term 

competitive performance. The Integrated Business Adaptation Model 

proposed in this paper shows that sustainable competitiveness emerges 

through the dynamic interaction of European public policy, legal 

obligation, organizational capability, and responsible leadership, 

converting legal compliance into innovation, ethical leadership, and 

durable competitive advantage. Regulatory complexity and compliance 

cost, particularly for SMEs, remain significant implementation challenges 

requiring proportionate policy design. As a conceptual study based on 

legislation, policy documents, and academic literature rather than 

empirical data, the proposed framework should be validated through future 

quantitative and comparative research. 

The rapid evolution of European sustainability legislation, combined 

with accelerating technological innovation and rising stakeholder 

expectations, suggests that the relationship between law, corporate 

governance, and business adaptation will continue to evolve. The 
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conceptual framework developed in this study should therefore be read not 

as an endpoint but as a foundation for further interdisciplinary research. 

A first promising direction concerns empirical validation of the 

Integrated Business Adaptation Model: future studies could examine how 

organizations from different industries and Member States implement 

European sustainability requirements, and assess whether the relationships 

identified in the conceptual framework are supported by empirical 

evidence , quantitative analyses involving ESG indicators, corporate 

governance performance, and organizational resilience could offer 

valuable insight into the practical effectiveness of European sustainability 

policy. 

A second avenue involves comparative legal analysis. Although the 

European Union has built one of the world's most advanced sustainability 

governance systems, other jurisdictions , including the United Kingdom, 

the United States, Canada, Japan, Australia, and several emerging 

economies , are developing their own regulatory approaches; comparative 

studies may identify both common principles and institutional differences, 

contributing to a deeper understanding of the global evolution of 

sustainable business regulation. 

A third direction concerns the growing integration of digital 

technology into sustainability governance. Artificial intelligence, 

blockchain, cloud computing, digital twins, Internet of Things 

technologies, and advanced data analytics are progressively transforming 

compliance management, sustainability reporting, environmental 

monitoring, and supply-chain transparency; future research should 

examine how these technologies affect legal certainty, organizational 

efficiency, ethical decision-making, and regulatory compliance within 

European businesses. 

The interaction between sustainability and corporate governance 

also deserves further investigation , including the changing responsibilities 

of boards of directors, the integration of ESG criteria into executive 

remuneration, the evolution of sustainability committees, and the 

effectiveness of governance mechanisms in supporting long-term 

organizational resilience. Particular attention should be devoted to SMEs, 
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which form the backbone of the European economy yet frequently face 

greater difficulty implementing increasingly sophisticated sustainability 

obligations; future empirical research could identify the principal barriers 

affecting SMEs and evaluate the effectiveness of institutional support 

programmes designed to facilitate sustainable business transformation. 

From a legal perspective, future scholarship should continue to 

examine the interaction between European legislation and national legal 

systems: comparative analysis of the transposition and implementation of 

European directives across Member States may reveal best practice, 

regulatory inconsistency, and opportunities to improve legislative 

coherence within the European Single Market. 

Finally, future interdisciplinary research should increasingly 

integrate perspectives from law, economics, management, environmental 

science, information technology, behavioural science, and public 

administration. The complexity of sustainable development challenges 

requires analytical approaches capable of explaining how legal 

institutions, technological innovation, organizational capability, and 

societal expectation interact to shape the future of responsible business 

governance. Ultimately, the transition towards a sustainable European 

economy should be understood as a continuous process of institutional 

learning, regulatory innovation, and organizational adaptation , and future 

research will play a crucial role in supporting evidence-based 

policymaking and in helping organizations transform legal compliance 

into sustainable competitive advantage. 
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constitute fundamental legal and administrative instruments for the 

identification, classification, and protection of immovable cultural heritage 

assets. This study provides a comparative analysis of the mechanisms for 

recording and managing historical monument registers in Romania and 

the Republic of Moldova, with a particular focus on the regulatory 

framework, institutional structures, administrative procedures, and the 

level of digitalization of systems used in the cultural heritage sector. 

The research highlights that both states maintain official registers of 

historical monuments and dedicated legal mechanisms for cultural 

heritage protection; however, significant differences exist in terms of 

administrative organization, data standardization, and interoperability of 

informational infrastructures. The analysis demonstrates that the 

Romanian system exhibits a more advanced level of organization and 

codification of historical monuments, as well as a stronger integration of 

protection regimes into cadastral and urban planning systems. At the same 

time, both Romania and the Republic of Moldova face persistent challenges 

related to the updating of registers, fragmentation of databases, and 

insufficient digital interoperability between cultural heritage systems and 

territorial management platforms. 
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Furthermore, the study underscores the impact of digital 

transformation on cultural heritage administration and emphasizes the 

need to develop interoperable digital registers compatible with European 

standards on open data, GIS technologies, and digital governance. The 

research findings demonstrate that the effectiveness of cultural heritage 

protection depends not exclusively on the existence of official registers, but 

also on their capacity to function as integrated informational 

infrastructures capable of supporting contemporary administrative, urban 

planning, and cadastral processes. 

Keywords: cultural heritage; historical monuments; digital register; 

interoperability; legal protection. 

 

Introduction 

 

Built cultural heritage represents a vital component of a state's 

historical and cultural identity, possessing not only artistic or memorial 

value but also playing a significant role in urban development, tourism, 

education, and the consolidation of collective memory. In the context of 

intensifying urbanization, growing real estate investments, and the 

accelerated transformation of the built environment, the protection of 

historic monuments has become a major concern for both national public 

authorities and specialized international cultural heritage organizations. 

Over recent decades, the preservation of built heritage has evolved 

beyond simple administrative record-keeping. It has become increasingly 

intertwined with digital transformation, institutional interoperability, and 

smart territorial management. Historic monument registers are no longer 

mere descriptive lists of state-protected assets. Instead, they function as 

complex information infrastructures essential for integrating cultural 

heritage into modern cadastral, urbanistic, and territorial systems. 

Consequently, the effectiveness of the legal protection of historic 

monuments directly depends on the quality of the mechanisms used for 

recording, updating, and exchanging data among the institutions 

responsible for cultural heritage administration. 

Both Romania and the Republic of Moldova possess official 

registers of historic monuments and dedicated legal mechanisms to 

safeguard built cultural heritage. In Romania, the primary regulatory 
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framework is established by Law No. 422/2001 on the Protection of 

Historic Monuments, (Legea nr. 422 privind protejarea monumentelor 

istorice, 2001), and the recording system is organized via the List of 

Historic Monuments (LMI), managed by the Ministry of Culture and the 

National Heritage Institute. In the Republic of Moldova, the legal 

foundation is constituted by Law No. 1530/1993 on the Protection of 

Monuments (Legea nr. 1530 privind ocrotirea monumentelor, 1993) and 

the Register of State-Protected Monuments, coordinated by the Ministry 

of Culture and specialized cultural heritage institutions. 

Although both states utilize relatively similar classification and 

protection models, a comparative analysis reveals important differences 

regarding administrative organization, register structure, updating 

mechanisms, digitalization levels, and interoperability with other public 

information systems. Concurrently, both nations face shared difficulties, 

including fragmented databases, insufficient integrated digital 

infrastructures, and administrative vulnerabilities caused by the lack of 

synchronization between cultural heritage registers and cadastral or urban 

planning systems. 
The significance of this research is further highlighted by recent 

shifts in European policies regarding cultural heritage and digital 

governance. Currently, the European Union promotes the development of 

interoperable digital ecosystems and open-data platforms designed to 

facilitate the smart administration of the built environment and its 

integration into sustainable development and urban planning policies. In 

this context, modernizing historic monument registers becomes a 

necessary prerequisite for increasing the efficiency of cultural heritage 

protection mechanisms and reducing risks associated with unauthorized 

interventions, degradation, or the demolition of historic monuments. 
The objective of this study is to provide a comparative analysis of 

the recording and management mechanisms of historic monument 

registers in Romania and the Republic of Moldova. It emphasizes the legal 

framework, institutional structures, digitalization levels, and the 

interoperability of information systems utilized within the cultural heritage 

sector. The research aims to identify the main convergences and 

differences between the two administrative models, while highlighting 
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current limitations and modernization prospects in light of European trends 

in public administration digitalization and cultural heritage protection. 

 

1. Materials and Methods 

 

This research is grounded in a comparative analysis of the legal, 

administrative, and informational frameworks governing the organization 

and functioning of historic monument registers in Romania and the 

Republic of Moldova. The study evaluates the mechanisms for recording 

and managing built cultural heritage, focusing on the structure of official 

registers, listing procedures, digitalization levels, and the interoperability 

of systems utilized in the cultural heritage sector. 
The documentary foundation of this study consists of national 

normative acts, official registers of historic monuments, public 

institutional sources, and relevant literature from the field of cultural 

heritage protection. For Romania, the research draws upon the provisions 

of Law No. 422/2001 on the Protection of Historic Monuments, (Legea nr. 

422 privind protejarea monumentelor istorice, 2001), orders of the 

Ministry of Culture regarding the updating of the List of Historic 

Monuments, information published by the National Heritage Institute, and 

data available on institutional and open-data platforms dedicated to 

cultural heritage. For the Republic of Moldova, the analysis is based on 

Law No. 1530/1993 on the Protection of Monuments, Parliamentary 

Decision No. 1531/1993 approving the Register of State-Protected 

Monuments, t (Hotărârea Parlamentului Republicii Moldova nr. 1531-XII, 

1993),  information provided by the Ministry of Culture and the National 

Council of Historic Monuments, as well as registers and datasets published 

on official government portals. Information provided by the Ministry of 

Culture and the National Council of Historic Monuments, as well as 

registers and datasets published on official government portals. 
The study comparatively analyzes the structure of historic 

monument registers, classification categories, monument identification 

and codification mechanisms, administrative listing and de-listing 

procedures, documentation required for register inclusion, and the legal 
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measures applicable once historic monument status is acquired. 

Furthermore, it examines the institutional organization of authorities 

responsible for cultural heritage protection and the level of integration of 

historic monument registers into cadastral and urban planning systems. 
The research methodology relies primarily on the comparative 

method to identify convergences and differences between the 

administrative and legal systems of both states. This method facilitates an 

evaluation of the development level of information infrastructures used in 

cultural heritage administration and highlights specific characteristics 

regarding the digitalization of historic monument registers. 
Additionally, a normative analysis method was applied by 

examining legislative provisions relevant to cultural heritage, urban 

planning, and cadastral records. This approach allowed for the 

identification of legal mechanisms protecting historic monuments and an 

analysis of the relationship between the cultural heritage regime and 

territorial management systems. 
The research also incorporates elements of documentary and 

institutional analysis by leveraging reports, official communiqués, digital 

platforms, and publicly available online registers. In this context, the 

accessibility of public data, the digital formats used for publishing 

registers, and the existence of interoperability or open-data tools in the 

cultural heritage field were examined. 

Furthermore, the study adopts an interdisciplinary approach situated 

at the intersection of law, public administration, cultural heritage, cadastre, 

and digital governance. This approach allows historic monument registers 

to be evaluated not merely as legal protection tools, but as essential 

information infrastructures for urban planning, territorial development, 

and the smart management of built cultural heritage. 
The limitations of this research stem from differences in the 

recording systems used in the two states, varying levels of public data 

accessibility, and the lack of fully complete interoperable digital platforms 

in the cultural heritage sector. Nonetheless, the comparative analysis 

provides relevant conclusions regarding the current organization and 

digitalization of historic monument registers, underlining the need for 

modernization in alignment with contemporary European standards. 
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2. Results and Discussion 
 

2.1. Comparative analysis of recording and management mechanisms 

for historic monuments in romania and the republic of moldova 

 

The mechanisms for recording and managing historic monuments 

represent a fundamental element of cultural heritage protection policies. 

The effectiveness of the legal regime applied to monuments depends 

directly on the quality of systems used for inventorying, updating, 

monitoring, and institutionally integrating built heritage data. While both 

Romania and the Republic of Moldova maintain official registers of state-

protected historic monuments, comparative analysis reveals significant 

differences in administrative structure, digitalization levels, updating 

mechanisms, and system interoperability with related fields like cadastre, 

urban planning, and local public administration. 

In Romania, the regulatory framework for protecting immovable 

cultural heritage is governed primarily by Law No. 422/2001 on the 

Protection of Historic Monuments (Legea nr. 422 privind protejarea 

monumentelor istorice, 2001) , which establishes the List of Historic 

Monuments (LMI) as the official instrument for recording and classifying 

real estate assets with heritage value. The Romanian system features a 

well-organized structure of institutional responsibilities. The Ministry of 

Culture, the National Heritage Institute, County Directorates for Culture, 

and the National Commission for Historic Monuments all participate in 

listing, monitoring, and updating the registers. 
The Romanian LHM is structured by counties and the Municipality 

of Bucharest, encompassing four primary categories of monuments: 

archaeological monuments, architectural monuments, public monuments, 

and memorial or funerary monuments. In terms of value, monuments are 

classified into Category A (monuments of national interest) and Category 

B (monuments of local interest). Each asset is assigned a unique 

alphanumeric LMI code reflecting its county, category, and identification 

number (e.g., "CJ-I-s-B-06921"). This coding system streamlines the 
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individualization of cultural assets and their integration into administrative 

and territorial records. 
In comparison, the primary legal basis in the Republic of Moldova 

is Law No. 1530/1993 on the Protection of Monuments (subsequently 

republished)  (Legea nr. 1530 privind ocrotirea monumentelor, 1993), r 

and Parliamentary Decision No. 1531/1993 approving the Register of 

State-Protected Monuments. (Hotărârea Parlamentului Republicii 

Moldova nr. 1531-XII, 1993). System administration is carried out by the 

Ministry of Culture in cooperation with public authorities and structures 

competent in cultural heritage protection, including advisory and control 

bodies. However, unlike the Romanian model, the Moldovan mechanism 

continues to face more pronounced institutional fragmentation and an 

insufficiently clear delineation of administrative competencies, which 

impacts the efficiency of updating and monitoring built cultural heritage. 
In the Republic of Moldova, the Register of State-Protected 

Monuments is organized by districts and localities. It includes information 

such as the entry number, administrative location, monument type, 

chronology, domain, and protection category (N for monuments of 

national importance; L for monuments of local importance). Unlike the 

Romanian model, the Moldovan register utilizes a predominantly 

descriptive structure and lacks a national, unified technical coding system 

comparable to the LHM. 
A major difference between the two systems lies in data organization 

and information standardization. In Romania, the standardized 

alphanumeric code assigned to each monument in the LMI facilitates rapid 

identification and simplifies correlation with other administrative or 

territorial databases. For instance, standardized coding enables relatively 

easy integration into GIS systems, urban planning databases, and 

construction permitting procedures. Conversely, the descriptive structure 

used in the Republic of Moldova—relying on entry numbers, locations, 

categories, and typologies—hinders digital interoperability and 

information synchronization among different public institutions. In 

practice, this creates obstacles during cadastral verifications, urban 

permitting, and the monitoring of interventions on historic monuments. 
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The procedures for listing historic monuments also vary 

significantly. In Romania, listing involves a phased administrative 

mechanism usually initiated by County Directorates for Culture, reviewed 

by the National Commission for Historic Monuments, and finalized 

through a Ministry of Culture Order published in the Official Gazette 

(Monitorul Oficial). The law allows for the listing order to be contested 

within 30 days. Additionally, the LHM is legally required to be updated 

periodically at approximately five-year intervals, though in practice major 

updates occur less frequently. 
In the Republic of Moldova, additions or modifications to the 

Register of State-Protected Monuments are enacted via government or 

parliamentary decisions following approval by the National Council of 

Historic Monuments. For example, in 2023, the Government of the 

Republic of Moldova approved the inclusion of 8 new monuments of 

national importance into the Register based on evaluations conducted by 

cultural heritage specialists. 
The comparative analysis also reveals variations in digitalization and 

public accessibility. In Romania, while the LMI is predominantly 

published in PDF format and lacks a fully interoperable system based on 

linked open-data standards, initiatives have been launched to publish data 

in reusable formats via the data.gov.ro platform and dedicated heritage 

GIS projects. Furthermore, the National Heritage Institute manages related 

digital tools and databases, such as the National Archaeological Record 

and records of movable cultural heritage, contributing to a more complex 

information infrastructure than that found in Moldova. 
In the Republic of Moldova, data regarding historic monuments is 

mainly available in PDF or XLS formats on government portals and open-

data platforms. However, the system currently lacks interactive query 

applications, public APIs, or interoperable digital infrastructures that 

would allow advanced use of cultural data in administrative or urbanistic 

processes. The absence of modern digital standards limits the register's 

utility within smart governance and sustainable urban development 

frameworks. In both states, information is published primarily in static 
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formats, and the lack of modern RDF, linked-data, or public API standards 

curtails automated data reuse. 
Another critical dimension is the relationship between historic 

monument registers and cadastral/urban planning systems. In Romania, 

legislation mandates the registration of specific legal elements of the 

historic monument regime—such as obligations and easements—into the 

Land Registry (Cartea Funciară) without additional fees. This measure 

strengthens legal certainty and ensures citizens are informed about special 

protection regimes, facilitating heritage integration into urban planning 

and construction permitting, even though technical database 

interoperability remains incomplete. 

In the Republic of Moldova, despite legal obligations to protect 

historic monuments and their designated protection zones, the actual 

integration of heritage registers into cadastral and urban systems remains 

limited. In practice, the lack of synchronization between cultural heritage 

records and urban or cadastral databases creates major administrative 

vulnerabilities, including the risk of permitting interventions incompatible 

with protection regulations. 
In both countries, listing procedures require complex technical 

documentation, including historical studies, technical expertise, 

photographic documentation, cadastral plans, GIS coordinates, and 

specialized permits. In Romania, the Historic Monument Sheet (Fișa 

Monumentului Istoric) serves as a key technical tool for evaluating and 

recording listed cultural assets. 

Ultimately, both states grapple with shared issues: slow register 

updates, insufficient financial resources, and a lack of integrated digital 

platforms. While Romania possesses a more mature institutional structure 

and higher alignment with European cultural heritage policies, it has yet to 

develop a fully automated, interoperable management model. In the 

Republic of Moldova, these challenges are amplified by constrained 

administrative capacity and incomplete legislative and institutional 

modernization. 
Both nations participate in international cooperation mechanisms, 

including the application of the 1972 UNESCO Convention (UNESCO, 

1972) and cross-border digitalization projects. Romania benefits to a 
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greater extent from access to European funds and mechanisms like the 

Historic Monuments Stamp (Timbrul Monumentelor Istorice 2025, 2025) 

or the National Restoration Program (PNR) (Programul Național de 

Restaurare (PNR), fără an), Meanwhile, the Republic of Moldova is 

gradually developing co-financing mechanisms through the National 

Culture Fund (Fondul național al culturii - noul mecanism ce va susține 

sectorul cultural independent și privat din domeniul artelor și industriilor 

creative, 2023) and international assistance programs.  

Consequently, the comparative analysis demonstrates that the 

efficacy of record-keeping and administrative mechanisms for historic 

monuments does not rely solely on the existence of an official register; 

rather, it depends fundamentally on its capacity to operate as an integrated, 

interoperable, and continuously updated digital system capable of 

correlating cultural, cadastral, and urban planning data within a coherent 

administrative framework adapted to the exigencies of contemporary 

digital governance. 
 

2.2. Digital interoperability and current limitations of historic 

monument registers in Romania and the Republic of Moldova 

 

The digital transformation of public administration has necessitated 

a reconsideration of how cultural heritage registers are managed, 

particularly alongside the growth of territorial information systems, digital 

urban planning, and public database interoperability. Historic monument 

registers can no longer be viewed as mere administrative inventories; they 

are essential information infrastructures for built heritage protection, urban 

planning, territorial management, and the prevention of illegal 

interventions. Comparative analysis shows that both Romania and the 

Republic of Moldova face significant hurdles regarding digital 

interoperability, although their institutional and technological 

development levels differ. 
A primary issue in both systems is the fragmented nature of the 

information infrastructures used for cultural heritage management. 

Heritage records function largely in isolation from cadastral, urban 
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planning, and construction permitting systems. The absence of automated 

data exchange mechanisms undermines administrative verification 

efficiency and impedes synchronized updates regarding the legal status of 

historic monuments, creating administrative vulnerabilities when issuing 

urban planning certificates and building permits. 

In Romania, despite a standardized structure and unified technical 

codification for the LMI, the system remains heavily reliant on documents 

published in PDF format, restricting automated data reuse and integration 

into smart digital platforms. The lack of a system-wide public API and the 

absence of a complete linked open-data infrastructure reduce opportunities 

to connect heritage registers with GIS systems, cadastral databases, or 

local urban planning platforms. Although select datasets are available on 

data.gov.ro in reusable formats (e.g., XML or CSV formats populated 

during initiatives like Wiki Loves Monuments),  (Wiki Loves Monuments, 

fără an), they remain partial and insufficient for genuine administrative 

interoperability. Concurrently, the National Heritage  (Repertoriul 

Arheologic Naţional (RAN), fără an) ,  (Lista Monumentelor istorice, fără 

an).  

In the Republic of Moldova, these challenges are more pronounced. 

The Register of State-Protected Monuments (Registrul monumentelor 

Republicii Moldova ocrotite de stat, fără an) is predominantly available as 

static PDF or XLS files on government portals. The system lacks official 

search applications, nationwide interactive geospatial query platforms, or 

modern digital interoperability standards. This deficit diminishes the 

capacity of authorities to perform continuous monitoring and rapid updates 

on the conservation status of the built environment. 

Interoperability failures become particularly visible within historic 

protected zones and urban centers facing intense real estate pressure. 

Without automated integration between heritage registers and urban 

planning systems, local authorities may issue permissive acts without fully 

verifying the heritage restrictions applicable to a property or protected 

zone. Consequently, the lack of digital interoperability transitions from a 

technical flaw into a legal and administrative vulnerability that directly 

threatens built heritage conservation. In recent years, both states have 

witnessed urban interventions and construction projects generating 
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conflicts over compliance with historic monument regulations in historical 

centers and protected built areas. This underscores that an official register 

alone cannot guarantee protection without digital systems that ensure swift 

and accurate information flow across institutions. 
Furthermore, digital integration difficulties are compounded by the 

non-uniform nature of databases managed by heritage institutions, which 

often lack common technical standards for data modeling and exchange. 

In advanced European states, historic monument registers are embedded 

into interactive cartographic platforms that map precise locations, 

delineate protection zones, and monitor urban interventions in real time. 

In contrast, geospatial technology and GIS tool utilization remain 

fragmented and limited in both Romania and the Republic of Moldova, 

with data dispersed across disparate administrative entities. 

Additionally, neither nation widely implements modern RDF, 

SKOS, or linked open-data standards for organizing cultural heritage 

registers. This status quo restricts international interoperability and limits 

the integration of national cultural heritage into broader European digital 

ecosystems and territorial information infrastructures. 
Accelerating digital transformation requires coherent public 

policies, specialized administrative competencies, and adequate financial 

backing. Romania’s access to European funds and digital culture projects 

has driven more advanced initiatives in digital heritage. Conversely, the 

modernization of digital infrastructure in the Republic of Moldova remains 

heavily reliant on external projects, international cooperation, and 

European assistance programs. Joint cross-border initiatives and cultural 

cooperation projects are gradually helping develop these infrastructures, 

supported by alignment efforts detailed in Moldova's National Adhesion 

Program. 

Ultimately, the principal limitations of historic monument registers 

in Romania and the Republic of Moldova do not derive solely from 

legislative gaps, but from the absence of integrated digital ecosystems. 

Without real interoperability connecting cultural heritage with modern 

cadastral, urban, and territorial systems, heritage protection risks 
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remaining formal and reactive, failing to efficiently prevent degradation, 

illegal demolitions, or incompatible interventions.  
 

Conclusions 

 

The comparative analysis of historic monument registers in Romania 

and the Republic of Moldova underscores that the protection of built 

cultural heritage depends heavily on the efficiency of the administrative 

and digital mechanisms used to manage, update, and integrate this 

information into territorial and urban planning processes. While both 

nations have established legal and institutional frameworks dedicated to 

historic monument recording, their levels of register organization, 

standardization, and interoperability differ significantly. 

In Romania, the normative and institutional framework appears 

more consolidated, characterized by a unified monument codification 

system, a relatively clear division of institutional responsibilities, and the 

integration of protection regimes into the property publicization system 

(Land Registry). The influence of European policies and funding has 

fostered advanced initiatives in digital heritage and open data. 

Nonetheless, the Romanian system remains constrained by slow register 

updates, database fragmentation, and insufficient interoperability between 

cultural, cadastral, and urban planning infrastructures. 

In the Republic of Moldova, difficulties are amplified by limited 

administrative resources, a lack of unified digital standards, and a lower 

degree of institutional integration. Although the Register of State-

Protected Monuments serves as the primary tool for heritage tracking, its 

functionality remains largely static and disconnected from modern 

territorial management systems. The reliance on PDF or XLS formats and 

the absence of interoperable platforms sharply reduce monitoring 

efficiency and the capacity to prevent unauthorized, incompatible 

interventions. 

A key takeaway of this research is that the core vulnerabilities within 

both systems are technical and administrative rather than purely 

legislative. Without a functional nexus linking historic monument registers 

with cadastral records, urban planning platforms, and geospatial 
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infrastructures, cultural heritage protection risks remaining reactive. In 

practice, this disconnect leads to difficulties in verifying property legal 

regimes, administrative delays, and the unintended authorization of 

interventions detrimental to historic monuments. 
Current European trends dictate a transition toward integrated digital 

registers anchored in interoperability, open data, and GIS technologies, 

operating in direct synchronization with cadastre and urban planning 

systems. Accordingly, both Romania and the Republic of Moldova must 

accelerate the modernization of their cultural heritage registers and 

cultivate inter-institutional cooperation mechanisms tailored to 

contemporary digital governance demands. 
Consequently, modernizing historic monument registers must be 

approached not merely as a technical overhaul, but as a strategic pillar of 

cultural heritage protection and sustainable territorial development. 

Building interoperable, continuously updated digital platforms aligned 

with European standards will strengthen the legal security of the built 

environment, optimize administrative workflows, and safeguard cultural 

assets of national and local importance from degradation or permanent 

loss. 
 

Table 1. Comparative Analysis Between Romania and the 

Republic of Moldova 

COMPARATIVE 

ASPECT 

ROMANIA REPUBLIC OF 

MOLDOVA 

Primary 

Legal 

Framewor

k 

Law No. 422/2001 

on the Protection of 

Historical 

Monuments. 

Law No. 1530/1993 

on the Protection of 

Monuments 

(republished in 

2022). 

Key 

Regulatory 

Instrument

s 

Emergency 

Ordinances, 

Government 

Decisions, 

Ministry of 

Parliament Decision 

No. 1531/1993 

(approving the 

Register), various 

Government 



 

 

118 

Culture 

classification/delis

ting orders; Civil 

and Contravening 

Codes (sanctions). 

Decisions on 

Ministry operations, 

legislative reform 

drafts (2023/2024). 

Competent 

Authorities 

Ministry of 

Culture (County 

Directorates for 

Culture, National 

Heritage 

Institute); 

National 

Commission for 

Historical 

Monuments 

(CNMI); Local 

public authorities. 

Ministry of Culture; 

Institute of Cultural 

Heritage; National 

Inspectorate of 

Monuments; 

Agency for 

Monument 

Inspection and 

Restoration; 

National Council of 

Historical 

Monuments 

(CNMI). 

Official Registers List of Historical 

Monuments (LMI) 

– published via 

Ministry Order 

(e.g., Order 

2828/2015). 

Legally subject to 

5-year updates. 

Organized by 

counties. 

Register of State-

Protected 

Monuments. 

Approved by 

Parliament Decision 

No. 1531/1993; 

updated 

periodically via 

Government/Parlia

ment decrees (e.g., 

Dec. 2023). 

Structure and 

Data 

Standardization 

Each monument 

has a unique 

alphanumeric 

code (e.g., CJ-I-s-

B-06921). Fields: 

code, name, 

Descriptive 

structure: entry 

number, locality, 

monument type, 

chronology, 

protection scope, 
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locality, address, 

epoch. Files 

published in PDF. 

Lacks public 

RDF taxonomy. 

category (N - 

National, L - 

Local). Available in 

PDF/XLS. Lacks 

standardized 

coding. 

Scope of Protected 

Objects 

Archaeological, 

architectural, 

public art, and 

memorial/ 

funerary 

monuments; 

grouped into 

Category A 

(national) and B 

(local). Includes 

buffer zones. 

Historical 

monuments 

(churches, manors, 

archaeological 

sites) and public 

monuments. 

Classified as 

National (N) or 

Local (L) 

significance. 

Listing Criteria Set by law/norms 

(historical value, 

authenticity, 

integrity, 

regional/national 

significance). 

Evaluated by 

technical 

commissions 

based on dossiers. 

Historical and 

scientific value 

proposed by experts 

or local authorities. 

Lacks precise 

technical criteria in 

primary legislation; 

proposed by 

academia. 

Listing & Delisting 

Procedures 

1) Proposal by 

County 

Directorates; 2) 

Evaluation by 

CNMI; 3) 

Ministerial Order; 

4) Publication in 

1) Proposal by 

researchers, owners, 

or ministries; 2) 

Endorsement by 

CNMI; 3) 

Government or 

Parliament decree; 
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Official Gazette; 

5) Registration in 

Land Registry 

(within 30 days, 

free of charge). 

Appeals allowed 

within 30 days. 

4) Publication in 

Official Gazette and 

local notification. 

Appeal procedures 

are not explicitly 

detailed. 

Required 

Documenta

tion 

Technical dossier: 

standardized 

forms, historical 

study, technical 

reports, plans, 

photos, GIS 

coordinates, 

planning consents. 

Buffer zones 

determined by 

studies. 

Asset inventory: 

description, 

architectural plans, 

technical reports, 

historical study, 

photos, GPS 

coordinates, 

cadastral records. 

Standard forms are 

emerging. 

Post-Listing 

Safeguards 

Special regime: 

mandatory 

Ministry permits 

for interventions; 

maintenance 

duties; "Historical 

Monument" 

plaque; 

registration of 

encumbrances in 

Land Registry. 

Legal protection: 

mandatory permits 

for works; buffer 

zone restrictions; 

optional physical 

markers. 

Demolition or 

unauthorized 

modification is 

strictly prohibited. 

Public Portals & 

Accessibility 

Available via 

Ministry of 

Culture and 

National Heritage 

Institute sites. 

Partial datasets 

Published in 

PDF/XLS on the 

government open-

data portal 

(dataset.gov.md) 

and linked in the 
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(CSV/XML) on 

data.gov.ro (e.g., 

Wiki Loves 

Monuments). No 

system-wide API. 

European open-

data catalog. No 

search engine or 

API. 

Update 

Mechanism 

Maintained by 

National Heritage 

Institute and 

County 

Directorates. 

Changes made via 

individual orders 

or bulk updates 

(e.g., Order 

2828/2015). 

Updated through 

Government or 

Parliament decisions 

based on Ministry 

submissions (e.g., 8 

new monuments 

added in 2023). 

Monitoring & 

Sanctions 

Monitored by 

County 

Directorates and 

Ministry. Fines 

set by 

Contravention 

Code; deliberate 

destruction results 

in criminal 

prosecution. 

Monitored by 

Ministry 

inspections and the 

Monument 

Agency. Fines 

defined in 

Penal/Contraventio

n Codes, though 

enforcement 

remains legally 

modest. 
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Abstract: The accelerated progress of biotechnology, artificial 

intelligence and neurotechnology is reopening one of the oldest and most 

stable categories of law: that of the person. This article offers a critical 

analysis of how the transhumanist movement, through its project of 

transcending the biological limits of the human species, and the emergence 

of artificial entities endowed with decision-making autonomy, call for a 

reassessment of the legal foundations of personhood. The first part 

examines the philosophical genesis of the transhumanist project and its 

tension with the classical anthropocentrism of law. The second part 

analyses the debate on the legal personhood of artificial intelligence and 

autonomous agents, from the European Parliament's proposal on 

electronic personhood to contemporary functional models of limited 

personhood. The third thematic section investigates the normative 

challenges posed by human enhancement and radical longevity, examining 

how the blurring of the biological boundaries of the human body affects the 

legal standards of identity and personal dignity. The conclusions articulate 

a nuanced position, according to which the law should not abandon its 

constitutive anthropocentrism, but should reconstruct it through a 

functional and gradual model of personhood, capable of responding to the 

increased diversity of legal subjects in the twenty-first century. The study 

contributes to the specialist literature through an interdisciplinary 

synthesis that brings transhumanist philosophy, legal theory of personhood 

and the bioethics of emerging technologies into dialogue. 

Keywords: transhumanism; legal personhood; artificial intelligence; 

human enhancement; posthumanism. 
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Introduction 

 

Since the mid-twentieth century, law has operated with an apparently 

stable and uncontested category: that of the person, understood either as 

an individual human being or as a collective entity to which the legal order 

attributes, through fiction, the capacity to hold rights and obligations. This 

category, although subject throughout history to successive extensions, 

such as the recognition of women's full legal capacity or the abolition of 

slavery, has remained anchored in a relatively firm anthropocentric 

foundation: the legal person, even when it does not coincide with the 

human being, is constructed in the latter's image and likeness. The current 

pace of technological transformation, however, undermines precisely this 

stability. On the one hand, the transhumanist movement, whose 

philosophical roots can be traced back to the post-war period, proposes a 

deliberate transcendence of the biological limits of the human species 

through biotechnology, genetic engineering and neural interfaces (Kregul, 

2026). On the other hand, the development of artificial intelligence 

systems endowed with an increasingly high degree of decision-making 

autonomy has led European legislative bodies to explore, as early as a 

decade ago, the possibility of establishing a distinct electronic personhood 

for certain advanced artificial agents. This dual pressure, from 

biotechnology and from artificial intelligence, places the law in a position 

of considerable conceptual difficulty. On the one hand, the excessive 

extension of the category of person towards entities lacking consciousness 

risks diluting the normative significance of human dignity, which has, 

since the Universal Declaration of Human Rights, constituted the 

foundation of the entire edifice of fundamental rights. On the other hand, 

the refusal of any conceptual adaptation risks leaving without a normative 

response increasingly frequent practical situations, such as liability for 

harm caused by autonomous decision-making systems or the legal status 

of persons whose cognitive functions have been technologically enhanced 

beyond standard biological limits. It is necessary to emphasise, even at this 

early stage of the analysis, that the title of this article is not intended to 

suggest an already accomplished transition from Homo sapiens to a 

hypothetical posthuman species, in the speculative sense that the term 
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'Homo deus' has acquired in popular scientific literature (Harari, 2016). 

The formulation is, rather, a rhetorical device meant to underline the scale 

of the conceptual challenge facing contemporary law, since even in the 

absence of a radical biological transformation, the normative pressure 

exerted by emerging technologies on the category of person is already 

concretely felt in legislative and judicial practice. 

This article aims to critically analyse this conceptual transformation, 

structuring its approach into three distinct thematic sections. The first 

section examines the philosophical genesis of the transhumanist project 

and its tension with the classical anthropocentrism of law. The second 

section analyses the debate on the legal personhood of artificial 

intelligence and autonomous agents. The third section investigates the 

normative challenges of human enhancement and radical longevity. The 

article concludes with a series of findings that synthesise the principal 

contributions of the analysis and outline possible directions for future legal 

research. 
 

1. From Homo Sapiens to Homo Deus: The Philosophical Genesis of 

the Transhumanist Project and Its Tension with the 

Anthropocentrism of Law 

 

The philosophical roots of contemporary transhumanism can be 

traced back to the formulation proposed by Julian Huxley in 1957, who 

introduced the term 'transhumanism' to designate the possibility that the 

human species might transcend its own biological limits through scientific 

and technological means (Huxley, 1957). This incipient idea was 

subsequently systematised and institutionalised from the 1990s onwards 

through the doctrinal contributions of authors such as Max More and Nick 

Bostrom, who consolidated transhumanism into a coherent philosophical 

and social movement oriented towards extending the cognitive and 

physical capacities of the human being beyond the limits imposed by 

natural biological evolution. One of the most influential defenders of this 

project has argued that human dignity is not threatened but may be 

strengthened through the technological enhancement of human capacities, 
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provided that such enhancement respects individual autonomy and does 

not institute new forms of coercion or structural inequality (Bostrom, 

2005, pp. 202-214). This argument opens a debate of major relevance for 

constitutional law and for the theory of fundamental rights, since most 

contemporary legal systems anchor the protection of fundamental rights 

precisely in a relatively static and universal conception of human nature. 

Contemporary analysis of the legal status of the posthuman being has 

shown that transhumanism cannot be adequately accommodated within 

either the patterns of classical natural law, which presupposes a fixed and 

immutable human nature, or those of traditional legal positivism, which 

lacks conceptual categories sufficiently flexible to capture the status of 

entities situated at the boundary between the human and the non-human 

(Kregul, 2026). This finding reveals a structural difficulty that 

contemporary law must overcome, since the absence of an adequate 

normative framework does not mean the absence of the problem, but 

merely postpones the confrontation with it. 

An essential philosophical reference point for understanding this 

transformation is the analysis devoted to the consequences of the 

biotechnological revolution for human nature, which has shown that the 

possibility of a deliberate and profound modification of the species' 

biological nature raises the risk of a rupture in the very philosophical 

foundation of human rights, since these presuppose the existence of a 

common and relatively stable human nature, to which universal rights are 

attributed (Fukuyama, 2002). This critical observation does not constitute 

an a priori rejection of the transhumanist project, but a methodological 

warning about the need to preserve a conceptual link between the 

philosophical foundations of human rights and new biotechnological 

realities. 

From a legal perspective, the tension between transhumanism and the 

classical anthropocentrism of law manifests itself concretely in at least 

three areas of regulation: the legal status of persons bearing advanced 

neural implants, the liability regime for genetic modifications with 

transmissible effects on offspring, and the normative vacuum exposed by 

cases of embryonic gene editing carried out in the absence of an adequate 

regulatory framework (Kregul, 2026). These three areas illustrate that the 



  

 

 

 

127 

transhumanist challenge is not a purely speculative or remote one, but one 

already present in contemporary normative practice, even if legislative 

responses remain, for the time being, fragmentary and inconsistent. It 

should also be noted that the debate on the legal status of the posthuman 

being is linked to a broader philosophical discussion concerning personal 

identity and its continuity under conditions of technological intervention 

in the human body and mind. The literature devoted to the posthuman 

subject in law has emphasised that the boundaries between persons and 

things are becoming increasingly fluid in the context of contemporary 

digital technologies, and that this fluidity affects not only the theoretical 

categories of law but also the concrete mechanisms for protecting personal 

data and individual privacy (van Beers, 2017, pp. 1145-1162). 

One doctrinal response to this conceptual challenge is the proposal of 

a relative and gradual model of legal personhood, opposed to the 

traditional binary model, which recognises, in an absolute manner, either 

the status of person or that of thing, without allowing for intermediate 

categories. Recent theoretical analyses have demonstrated that legal 

personhood should not be understood as a natural, essentialist category, 

but as an eminently relational normative construct, capable of being 

shaped and graded according to institutional context and regulatory 

purposes (Pietrzykowski, 2018). This relativising perspective provides a 

valuable conceptual instrument for the following sections of this article, 

devoted respectively to the legal personhood of artificial intelligence and 

to the normative challenges of human enhancement. 

Synthesising the foregoing observations, it may be affirmed that the 

transhumanist project does not constitute a mere philosophical curiosity, 

but represents a genuine normative challenge, the practical consequences 

of which are becoming increasingly visible in contemporary legislative 

practice. The following section will examine how this challenge has 

concretely materialised in the debate on the legal personhood of artificial 

intelligence, currently regarded as the most advanced of the institutional 

manifestations of the transformation under analysis. 
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2. The Legal Personhood of Artificial Intelligence and Autonomous 

Agents: Models and Limits 

 

The debate on the legal personhood of artificial intelligence gained 

significant institutional visibility with the adoption, by the European 

Parliament, of a resolution recommending that the European Commission 

explore the possibility of establishing a special status of 'electronic person' 

for the most advanced autonomous artificial intelligence systems. This 

proposal 1, although never subsequently transposed into a binding 

normative instrument, triggered an extensive doctrinal debate, the echoes 

of which continue to be felt in contemporary legal literature. The analysis 

devoted to the status of robots as legal persons has shown that the proposal 

on electronic personhood, formulated on the model of the legal person, 

ignores structural difficulties present even in the process of institutional 

embodiment of commercial companies, as well as the specific function that 

the term 'legal person' performs within the broader framework of the legal 

system (Avila Negri, 2021). This critical observation reveals the risk of a 

superficial analogy between the corporate legal person, which always 

presupposes the existence of natural persons as the ultimate holders of the 

protected interests, and the autonomous artificial agent, whose 'interests', 

if they exist at all, remain of a fundamentally different nature. 

Another important tier of the analysis concerns the systematic 

comparison between the legal status of robots and that of other non-human 

entities to which the law has, at various historical moments and in various 

jurisdictions, attributed a certain degree of legal personhood, such as 

corporations or certain ecological entities. This comparative research has 

demonstrated that the legitimacy of attributing legal personhood to a non-

human entity depends essentially on the existence of adequate institutional 

mechanisms of representation and accountability, rather than on any 

presumed ontological similarity between the entity in question and the 

human being (Solaiman, 2017, pp. 155-179). From the perspective of legal 

 

1
European Parliament, Resolution of 16 February 2017 with Recommendations to the 

Commission on Civil Law Rules on Robotics no. 2015/2103(INL). 
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philosophy, a radical reconceptualisation of the relationship between 

persons and things has been proposed, arguing that the traditional 

ontological distinction, grounded in the presence or absence of moral 

consciousness, can no longer constitute the exclusive criterion for 

attributing legal status, since social interaction between humans and 

artificial agents generates, in itself, a form of normative relationality 

relevant to law (Gunkel, 2023). This relational perspective, which shifts 

the emphasis from metaphysical questions concerning the internal nature 

of the artificial agent towards functional questions concerning its role 

within legal relationships, offers a more solid methodological foundation 

for constructing pragmatic normative responses. 

A complementary argument concerns the legal gap identified with 

respect to liability for harm caused by autonomous decision-making 

systems, which cannot be fully accommodated within either the traditional 

tortious liability regime or the regime of liability for defective products, 

since both presuppose a degree of foreseeability and human control that 

artificial intelligence systems with autonomous learning do not always 

satisfy (Bryson, Diamantis, & Grant, 2017, pp. 273-291). This normative 

gap has led some doctrinal authorities to propose hybrid liability models, 

combining elements of strict liability with mandatory insurance 

mechanisms, without, however, resorting to the attribution of full legal 

personhood to the artificial agent responsible for causing the harm. 

Recent analysis of the evolution of case law in the field of the legal 

personhood of artificial intelligence has shown that courts tend to resolve 

individual disputes without formulating general and comprehensive rules 

on the status of artificial agents, an approach explicable by the still 

undefined and insufficiently precise character of the normative content 

attributed to legal personhood in general (Kurki, 2023). This caution, 

although frustrating from the standpoint of the need for normative 

predictability, reflects legitimate institutional wisdom, since a general rule 

formulated prematurely could generate undesirable consequences in future 

cases, insufficiently anticipated at the current stage of technological 

development (Ungureanu, & Buruiană, 2025). Worth emphasising, in this 

context, is the theoretical distinction proposed between the model of 
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fictional personhood, which attributes to the artificial agent a purely 

instrumental legal status without any claim to the recognition of genuine 

moral subjectivity, and the model of non-fictional personhood, which 

would presuppose the recognition of a real, albeit different from human, 

form of moral agency (Kurki, 2023). Analysis of this distinction suggests 

that a hybrid approach, attempting to combine elements of both models, 

risks generating further conceptual incoherence, and that the choice 

between the status of thing, that of fictional person and that of non-fictional 

person remains, in these authors' view, unavoidable. 

Finally, it should be noted that the debate analysed in this section is 

not confined to the sphere of civil law and pecuniary liability, but extends 

also to areas such as intellectual property law, where courts in several 

jurisdictions have consistently rejected the possibility that an artificial 

intelligence system be recognised as an inventor within the meaning of 

patent legislation, thereby maintaining, in this respect, a firmly 

anthropocentric position 1. This finding confirms the idea that the 

normative recognition of artificial intelligence progresses unevenly and in 

a fragmentary manner, depending on the specific field of regulation, rather 

than through a unified and coherent conceptual reform (Corsei, 2025, pp. 

86-98). 
 

3. Radical Longevity and Human Enhancement: Normative 

Challenges of the Blurring of Biological Boundaries 

 

Beyond the dimension specific to artificial intelligence, the 

paradigmatic transformation of the category of person also manifests itself 

in relation to the human being as such, through biological enhancement 

technologies and projects for the radical extension of the human lifespan. 

This dimension of the analysis therefore concerns not only the emergence 

of new categories of legal subjects, but also the transformation of the 

classical subject of law, namely the human being, through a series of 

 

1
Thaler v Comptroller-General of Patents, Designs and Trade Marks, UK Supreme Court, 

2023. 
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technological interventions that progressively blur biological boundaries 

previously regarded as fixed and natural. Legal analysis of this issue has 

emphasised that human biological enhancements cannot be treated as 

categorially different from other forms of technological improvement of 

the human condition, and that their regulation remains a major challenge, 

particularly owing to cultural divergences and the fragmentation of 

political sovereignty at international level (Greely, 2006, p. 87). This 

finding reveals a structural difficulty specific to the international law of 

biotechnology, since the absence of a global consensus on the admissible 

limits of human enhancement creates the risk of an 'enhancement tourism', 

similar to the already-documented phenomenon of reproductive tourism. 

A distinct tier of this debate concerns the radical extension of the 

human lifespan, a subject examined, from an early philosophico-legal 

perspective, through the lens of the ethics and justice of life-extending 

therapies, it being argued that the right to life, enshrined in international 

human rights instruments, could be interpreted, under future technological 

conditions, as including a positive component concerning equitable access 

to life-extension technologies (Harris, 2002, pp. 65-95). This extensive 

interpretation, although speculative in relation to current legal practice, 

illustrates how established legal concepts may be gradually resignified 

under the pressure of emerging technological possibilities. A structural 

problem, consistently identified in the specialist literature, concerns the 

risk of exacerbating social inequalities through unequal access to 

enhancement and life-extension technologies. The analysis devoted to the 

posthuman future of biotechnology has emphasised that the possibility of 

a deliberate modification of the biological nature of the human species 

could, in the absence of corrective normative mechanisms, entrench a new 

and far more profound form of structural inequality, grounded not merely 

in economic or social factors but in the enhanced biological capacities of 

a segment of the population (Fukuyama, 2002). This critical perspective 

calls for heightened normative precaution in regulating access to 

enhancement technologies, beyond the mere assessment of their individual 

medical safety. 
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From the perspective of human rights law, a recent analysis devoted 

to human genome editing has shown that the possibility of genetic 

modifications with transmissible effects on offspring raises fundamental 

questions concerning the boundary between treatment and enhancement, 

as well as concerning the collective, and not merely individual, dimension 

of human dignity, since the decisions taken by one generation in this 

respect irreversibly affect future generations (Beers, 2020). This 

intergenerational dimension of the genetic enhancement issue brings it 

significantly closer to debates already well established in environmental 

law concerning equity between generations, suggesting the possibility of a 

fertile conceptual transfer between the two fields of regulation. 

Furthermore, it should be highlighted that the blurring of the biological 

boundaries of the human body through enhancement technologies also 

raises specific questions concerning personal identity and its continuity 

over time, questions which, although traditionally belonging to the 

philosophy of mind, acquire direct legal relevance in matters such as 

criminal liability, legal capacity, or the validity of consent expressed prior 

to an enhancement intervention with significant effects on the subsequent 

personality of the enhanced individual. 

Synthesising the observations of this section, it may be affirmed that 

the normative challenge of radical longevity and human enhancement 

concerns not merely the technical regulation of new medical procedures, 

but requires a reassessment of the philosophical premises underlying the 

entire edifice of fundamental rights, namely the idea of a common human 

nature, relatively stable and equally distributed among all members of the 

species. 
 

Conclusions 

 

The analysis undertaken in this article demonstrates that 

contemporary law is facing genuine conceptual pressure on one of its most 

stable categories, namely that of the person. This pressure does not stem 

from a single technological source, but from the convergence of at least 

three distinct phenomena: the transhumanist philosophical project of 

transcending the biological limits of the species, the development of 
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artificial intelligence systems endowed with increasingly extensive 

decision-making autonomy, and the emergence of technologies for human 

enhancement and the radical extension of the lifespan (Terec-Vlad, & 

Ungureanu, 2025). 

This research has shown that the transhumanist movement cannot be 

adequately accommodated within either the patterns of classical natural 

law or those of traditional legal positivism, which requires a 

reconceptualisation of the philosophical foundations of legal personhood. 

The second section analysed the debate on the legal personhood of 

artificial intelligence, highlighting both the limitations of the analogical 

model grounded in corporate legal personhood and the need for gradual 

and functional normative responses, adapted to the specificity of each field 

of regulation (Corsei, Zisu, & Țoncu, 2023, pp. 52-60). The third section 

demonstrated that the normative challenge does not concern exclusively 

the emergence of new categories of legal subjects, but also the 

transformation of the classical subject of law through biological 

enhancement technologies. From the perspective of the theoretical 

contribution of this endeavour, it may be affirmed that the appropriate 

response to the challenges analysed lies neither in the undifferentiated 

extension of the category of person to any entity endowed with a certain 

degree of functional autonomy, nor in the rigid rejection of any conceptual 

adaptation. The most promising response appears to be the construction of 

a relative, gradual and functional model of legal personhood, capable of 

recognising differentiated forms of normative status, adapted to the 

specificity of each category of entities and each concrete field of 

regulation, without, however, abandoning the system's ultimate anchoring 

in human dignity as a central value. Future research could further explore 

the concrete means by which the principles of intergenerational equity, 

already consolidated in environmental law, might be transferred to the 

regulation of transmissible genetic enhancement; equally, institutional 

mechanisms must be capable of preventing the entrenchment of new forms 

of structural inequality grounded in unequal access to enhancement 

technologies. The consolidation of a coherent international framework on 

the legal personhood of autonomous artificial agents could represent a 
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necessary step towards more coherent normative governance of emerging 

technologies. 

Overall, this paper maintains that law stands at a moment of 

conceptual reckoning, in which the question 'who is a person?', long 

considered settled, once again becomes an open and urgent question. How 

contemporary legal systems manage this conceptual reopening will 

determine the law's capacity to remain a relevant instrument for the 

protection of dignity in a world in which the boundaries between the 

human, the artificial and the posthuman are becoming ever harder to draw. 
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Introduction 

 

In recent decades, our society has undergone an accelerated transition 

toward a digitalized economy, a process that has generated a profound 

impact on all branches of law, including environmental law. The 

relationship between technology and the environment has initially been an 

ambiguous one: technology has been perceived both as a primary cause of 

ecological degradation (through industrialization and intensive 

exploitation) and as an essential instrument for its remediation (green 

technologies, filtration systems, renewable energy). However, the 

emergence of "emerging technologies"-a concept that encompasses 

Artificial Intelligence (AI), the Internet of Things (IoT), Big Data, 

blockchain, and quantum computing-brings into discussion a new 

paradigm (Katie, 2024, pp. 29–42). 

Environmental law, characterized by fundamental principles such as 

the precautionary principle, the "polluter pays" principle, and the principle 

of prevention, is at a critical stage of reassessment. Traditional legal 

frameworks, often rigid and slow to develop, face significant difficulties 

in keeping pace with the speed of technological innovation. For example, 

the capacity of AI systems to process vast volumes of climate data can 

revolutionize urban planning; however, the enormous energy consumption 

of the data centers that support these algorithms calls into question carbon 

neutrality objectives (Cowan, 2021, pp. 1–25). 

The purpose of this article is to analyze this duality. In the first part, 

we will explore the potential of emerging technologies to strengthen the 

concept of environmental law through real-time monitoring and 

traceability. The second part will address the risks and negative 

externalities of these technologies, suggesting the inadequacy of current 

regulations. The final part will propose directions for the evolution of 

legislation, emphasizing the need for an adaptive legal framework that 

integrates algorithmic ethics into the equation of environmental protection. 
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Emerging technologies as instruments for strengthening 

environmental law 

 

The integration of emerging technologies into the field of 

environmental protection offers unprecedented opportunities to improve 

regulatory efficiency and compliance. One of the major historical 

challenges of environmental law has been the inefficiency of mechanisms 

for monitoring and detecting environmental offenses. In this context, the 

Internet of Things (IoT) and advanced sensors emerge as viable solutions. 

IoT technology enables the creation of dense sensor networks capable of 

monitoring water, air, and soil quality parameters in real time. This 

transition from periodic (manual) monitoring to continuous monitoring 

fundamentally transforms the nature of evidence in environmental law. For 

example, the detection of a leak of polluting substances can occur 

instantaneously, allowing authorities to intervene preventively and thereby 

support the precautionary and prevention principles (Bodle, Oberthür, 

Donat et al., 2014). Moreover, the use of drones and satellite imagery, 

processed through artificial intelligence algorithms, facilitates the 

detection of illegal deforestation or unauthorized construction in protected 

areas with greater accuracy than ground patrols. This significantly reduces 

enforcement costs and increases the likelihood of detection for polluters, 

thereby discouraging unlawful environmental behavior (Feroz, Zo, 

Chiravuri, 2021, p. 1530). 

Another emerging technology with a major impact is blockchain. In 

the context of waste regulations and the circular economy, traceability is 

essential. Blockchain-based systems can create immutable registries that 

track the lifecycle of a product, from manufacturing to recycling. This 

makes it possible to accurately verify whether a producer has fulfilled its 

extended producer responsibility (EPR) obligations. Such transparency 

reduces the likelihood of fraud in environmental data reporting, a chronic 

issue in many jurisdictions. Sara Saberi et al. (Saberi, Kouhizadeh, Sarkis, 

& Shen, 2019, pp. 2117–2135) emphasize that blockchain technology can 

automate compliance through smart contracts, which trigger automatic 

penalties when environmental parameters are not met (Ungureanu, & 

Buruiană, 2025). Regarding the role of Artificial Intelligence in predictive 
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modeling, AI not only monitors but also anticipates. Machine learning 

algorithms can model climate change scenarios and predict the risks of 

natural disasters, such as wildfires and floods, with increasing accuracy. 

From a legal perspective, this enables authorities to adopt land-use 

planning measures and administrative regulations based on probabilistic 

data (evidence-based regulation), rather than solely on historical records 

(Corsei., Zisu, &Țoncu, 2023, pp. 52-60). This predictive approach 

strengthens the precautionary principle by providing a solid scientific 

foundation for adopting restrictive measures before environmental damage 

occurs (Vinuesa, Azizpour, Leite et al., 2020). 

 

2. Legal challenges and the ecological impact of digitalization 

 

Although the benefits are evident, the adoption of emerging technologies 

generates new forms of environmental risk and complex legal challenges 

that require careful regulation. Technology is not a neutral actor; it has its 

own "ecological footprint" and introduces social risks that intersect with 

environmental law. An often-overlooked aspect in the discourse on 

"green" digitalization is the direct environmental impact of these 

technologies. Training Artificial Intelligence models consumes massive 

amounts of energy (Corsei, 2025, pp. 88-97). Studies indicate that training 

a single Natural Language Processing (NLP) model can generate carbon 

dioxide emissions comparable to the entire lifecycle emissions of five 

automobiles (Strubell, Ganesh, & McCallum, 2019, pp. 3645–3650). 

Moreover, the Digital Single Market has led to a proliferation of data 

centers, which require not only substantial energy but also significant 

quantities of water for cooling. Current environmental law struggles to 

regulate these issues effectively; although EU Directives on energy 

efficiency address consumption, there is a lack of specificity regarding the 

environmental externalities of intensive computational processes ( Cowan, 

2021, pp. 1–25). Regulating these aspects requires an expansion of the 

concept of the "polluter" to include emissions generated by algorithmic 

operations. 



 

 

140 

In the same context, the use of algorithms in environmental decision-

making raises fundamental issues of legal liability. If an algorithm that 

autonomously manages a water or energy system causes environmental 

harm-for example, through the over-allocation of resources leading to the 

depletion of a river-who is responsible? Is it the developer of the algorithm, 

the system operator, or the entity that validated the input data? Traditional 

environmental law is grounded in direct causality and fault, yet the opaque 

nature of the algorithmic "black box" makes it difficult to establish causal 

links and assign responsibility (Hildebrandt, 2015). At the same time, the 

use of Artificial Intelligence in environmental protection poses significant 

risks related to algorithmic discrimination. AI-based systems may produce 

environmentally inequitable decisions, such as prioritizing economically 

developed areas in the allocation of resources for disaster prevention, 

including floods or droughts. Such practices can marginalize vulnerable 

communities and violate the principles of intra- and intergenerational 

equity enshrined in environmental law. 

This issue becomes even more complex in the context of regional 

conflicts, such as the war in Ukraine, which generates severe and long-

lasting environmental consequences. The destruction of industrial 

infrastructure, fires, water and soil pollution, and risks associated with 

energy and nuclear facilities intensify pressure on ecosystems and public 

health. In such situations, the use of emerging technologies for monitoring, 

assessment, and intervention must be guided by criteria of equity and 

transparency to prevent the unequal distribution of protection and 

resources among regions affected differently by conflict. Therefore, the 

integration of Artificial Intelligence into environmental governance 

requires not only technological efficiency but also robust legal safeguards 

to prevent algorithmic bias and ensure equitable environmental protection, 

including in areas affected by armed conflict (Baldé, Forti, Gray, Kuehr, 

& Stegmann, 2017). 

Furthermore, emerging technologies depend on hardware-such as 

sensors, servers, and IoT devices-which typically have short life cycles. 

This leads to an exponential increase in the volume of electrical and 

electronic waste (e-waste), which contains toxic substances such as lead, 

mercury, and cadmium. Current waste regulations, including the EU 
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Directive on Waste Electrical and Electronic Equipment (WEEE), 

primarily focus on collection and recycling. However, the pace of 

innovation means that recycling methods often lag behind the complexity 

of new materials. A more robust legal approach is needed-one that 

mandates "Design for Environment" (DfE) as a compulsory standard 

during the research and development phase of new technologies, rather 

than addressing environmental concerns only at the post-consumption 

stage (Baldé, Forti, Gray, Kuehr, & Stegmann, 2017). 
 

3. The legal framework of the future: toward adaptive and digitalized 

environmental law 

 
To manage the complexity introduced by emerging technologies, 

environmental law must evolve from a static command-and-control system 

into an adaptive and intelligent legal framework. This transformation 

requires not only legislative updates but also a paradigm shift in how 

lawmakers perceive the relationship between technology and legal norms. 

Given that technology evolves faster than the legislative process, 

detailed and prescriptive laws quickly become obsolete. The solution 

identified in the specialized literature is a transition toward principles-

based regulation, which establishes clear environmental objectives while 

allowing flexibility in the technological means used to achieve them 

(Black, 2008, pp. 425–457). An innovative instrument in this regard is the 

"regulatory sandbox." These are controlled environments in which 

companies can test new green technologies under the supervision of 

authorities, without being immediately subject to all standard legal 

constraints. This approach enables the collection of empirical data on real 

risks and benefits, providing legislators with the necessary information to 

develop informed and effective regulations (Gumbo, & Chude-Okonkwo, 

2025). 

At the same time, the future of environmental law must address the 

ethical dimension of technology. This involves mandating Algorithm 

Impact Assessments (AIA) for major environmental projects that employ 

artificial intelligence. Similar to Environmental Impact Assessments 
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(EIA), these evaluations should examine potential biases, resource 

consumption, and decision-making transparency. European regulation on 

artificial intelligence (the AI Act) represents an initial step in this direction 

by classifying high-risk AI systems; however, the specificity of the 

environmental domain requires additional tailored standards (Terec-Vlad, 

& Ungureanu, 2025, pp. 72–83). For example, algorithms used for 

biodiversity monitoring or water resource management should be subject 

to strict requirements regarding auditability and explainability (Floridi, 

Cowls, Beltrametti et al., 2018, pp. 689–707; Jobin, Ienca, & Vayena, 

2019, pp. 389–399). 

Ultimately, legal evolution must recognize the need to interconnect 

digital rights with environmental rights. Access to environmental 

information has become synonymous with access to data. Public 

authorities should not only publish reports but also provide raw data 

collected through IoT sensors in open data formats, enabling civil society 

to actively participate in monitoring environmental conditions. The 

legalization and standardization of environmental data formats can 

democratize ecological oversight, thereby reducing information 

asymmetry between polluters and citizens (Gupta et al., 2020). This 

technologically supported participatory approach represents a modern 

fulfillment of the principle of access to justice in environmental matters. 

 

Conclusions 

 

The technological revolution we are experiencing is not merely an 

economic driver but a determining factor for the future of the planet. The 

analysis conducted in this article highlights that emerging technologies 

hold vast potential to transform environmental law from a reactive and 

often inefficient instrument into a proactive system grounded in real-time 

data and precise scientific predictions. The Internet of Things, blockchain, 

and Artificial Intelligence can become powerful allies of environmental 

protection, enabling a far more rigorous application of fundamental 

principles such as precaution and the "polluter pays" principle (Saberi, 

Kouhizadeh, Sarkis, & Shen, 2019, pp. 2117–2135). 
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However, techno-optimism is dangerous. Technology comes with its 

own ecological costs-energy consumption, electronic waste, and social 

risks related to algorithmic discrimination-that current legal frameworks 

do not adequately address. It is imperative that legislators do not allow 

innovation to outpace regulation. The future of environmental law lies in 

hybrid governance, which imposes sustainability standards for digital 

infrastructure ("green computing"), utilizes regulatory sandboxes to test 

innovations, and institutionalizes algorithmic auditing. Only through a 

legal approach that integrates digital ethics with ecological imperatives can 

we hope to achieve the goals of sustainable development in the 21st 

century. 
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towards active reparation and ecological regeneration. This article offers 

a critical analysis of this conceptual transition, examining how 

contemporary legal instruments, from European Union regulations to 

constitutional case law in Latin America and Oceania, are reconfiguring 

the relationship between humankind and nature. The first part investigates 

the historical genesis of the protection paradigm, whose structural 

limitations have become evident as the biodiversity crisis has intensified 

and purely defensive approaches have relatively failed. The second part 

analyses the normative architecture of ecological restoration, focusing on 

the Nature Restoration Regulation adopted at European Union level, as 

well as on the institutional and economic difficulties that constrain its 

effective implementation. The third thematic section explores the 

philosophical and legal foundations of the new paradigm, namely the 

recognition of the rights of nature, the legal personhood conferred upon 

certain ecosystems, and the principle of intergenerational equity, which 

together construct a normative framework that transcends classical 

anthropocentrism. The conclusions articulate a nuanced position, 

according to which restoration should not be conceived as a substitute for 

protection, but rather as a complementary dimension, indispensable to 

coherent ecological governance. The study contributes to the specialist 

literature through an interdisciplinary synthesis that brings international 

environmental law, legal philosophy and recent case law into dialogue, 

offering useful reference points for researchers and practitioners 

interested in the contemporary reconfiguration of environmental law. 
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Introduction 
 

Over the past six decades, environmental law has been constituted 

predominantly as a defensive body of norms, intended to limit 

anthropogenic interventions in ecosystems and to sanction the exceeding 

of certain pollution or resource-exploitation thresholds. This conceptual 

architecture, grounded in the logic of prevention and prohibition, has 

undoubtedly produced notable progress in air quality, waste management 

and the conservation of emblematic habitats. Nevertheless, the 

accumulation of scientific evidence regarding the accelerated decline of 

biodiversity, together with the empirical observation that numerous 

European ecosystems are in a state of irreversible degradation absent 

active intervention, has imposed a fundamental reassessment of the 

premises underpinning environmental regulation. 

The international scientific community has repeatedly documented 

that European freshwater biodiversity has not merely failed to recover but 

has, over the past decade, entered an alarming stagnation, despite 

considerable investment allocated to the protection of aquatic habitats 

(Haase, Bowler, Baker et al., 2023, pp. 582–588). Such a finding reveals 

the intrinsic limitations of a normative model that relies almost exclusively 

on maintaining ecological status quo, disregarding the need to repair 

damage already inflicted. It is, therefore, increasingly evident that 

protection, however rigorous, cannot substitute for restoration once the 

natural heritage has already been structurally compromised. 

In this context, international legal scholarship has begun to theorise 

a paradigm transition, from a regime focused exclusively on protection 

towards one that complementarily integrates the objectives of landscape-

scale ecological restoration (Bell-James, 2023, pp. 419–436). This shift is 

not merely technical or instrumental; rather, it reflects a profound 

resignification of how legal systems conceive the relationship between 

society and nature, moving the emphasis from reactive management 

towards proactive governance oriented towards regenerating lost 

ecosystem functions. It is necessary to emphasise, even at this early stage 

of the analysis, that the transition from protection to restoration does not 
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entail abandoning the classical instruments of environmental law, but 

rather a functional overlap of two distinct normative logics, which must 

coexist and mutually reinforce one another. Authors who have rigorously 

examined this issue have repeatedly shown that restoration and protection 

do not constitute competing objectives but complementary ones, both 

being indispensable to a coherent biodiversity conservation strategy (Bell-

James, 2023, pp. 419–436). Disregarding this structural complementarity 

could, in practice, generate the risk of a dangerous instrumentalisation of 

restorative discourse, liable to be used as a pretext for relaxing already-

consolidated protection standards. It should also be noted that the current 

paradigmatic transformation is not confined to the sphere of environmental 

law considered in isolation, but is articulated with broader debates 

concerning the governance of the planetary system as a whole. Recent 

research on planetary boundaries has demonstrated that exceeding certain 

critical thresholds could cause an irreversible drift of the entire Earth 

system towards a radically different equilibrium state, one substantially 

hostile to known living conditions (Rockström, Gupta, Qin et al., 2024). 

Such a scientific perspective provides a solid empirical foundation for the 

legal arguments supporting the need for a fundamental normative 

reorientation, beyond the incremental adjustments characteristic of 

traditional environmental regulation. 

This article aims to critically analyse this paradigmatic transition, 

structuring its analytical approach into three distinct thematic sections. The 

first section examines the conceptual evolution of environmental law, from 

the protection paradigm towards that of restoration, highlighting the 

limitations of the classical model and the theoretical premises of the new 

normative orientation. The second section analyses the concrete legal 

framework of ecological restoration, with particular reference to the 

instruments adopted at European Union level and the practical difficulties 

of their implementation. The third section investigates the broader 

philosophical and legal foundations of this transformation, namely the 

recognition of the rights of nature and the principle of intergenerational 

equity, as normative vectors complementary to ecological restoration. The 

article concludes with a series of findings that synthesise the principal 
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contributions of the analysis and outline possible directions for future legal 

research and practice. 

Methodologically, the analysis relies on qualitative, doctrinal 

research grounded in the examination of specialist legal literature, relevant 

normative acts, and domestic and international case law significant to the 

issue investigated. This methodological choice is justified by the 

eminently conceptual nature of the research object, which requires a 

critical analysis of normative discourse rather than an empirical 

assessment of quantitative data on ecosystem status. 
 

1. From the Protection Paradigm to the Restoration Paradigm: The 

Conceptual Evolution of Environmental Law 

 

The roots of contemporary environmental law can be traced to the 

period following the 1972 Stockholm Declaration, the moment at which 

the international community first recognised, on a global scale, the need 

for systematic regulation of the relationship between economic activity 

and the environment. The normative model configured during that period 

was founded on an essentially conservationist logic, oriented towards 

delimiting protected areas, restricting polluting emissions and establishing 

environmental impact assessment mechanisms. This approach, although 

necessary, proved over time insufficient to counter the accelerated pace of 

ecosystem degradation, since it implicitly presupposed the existence of a 

relatively intact natural stock, upon which it was sufficient merely to 

impose restrictions. 

The specialist literature has highlighted that international 

environmental law remains, to a considerable extent, beholden to a 

reductionist and linear mindset, incapable of grasping the complex 

behaviour of ecological systems and their interdependencies (Kim, 2021, 

pp. 191–204). Such a critical observation reveals a structural discrepancy 

between current scientific knowledge, which operates with concepts such 

as resilience, irreversibility thresholds and planetary boundaries, and the 

traditional legal apparatus, built upon static categories and a rigid 

delimitation of jurisdictional competences. This discrepancy explains, to a 

significant degree, the incapacity of classical environmental law to 
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respond adequately to the challenges of the Anthropocene. It is worth 

noting that certain authors have proposed reconceptualising the entire 

normative edifice through a paradigm of 'ecological law', which ought to 

recognise humankind as an integral part of the Earth's life-support systems 

and to grant ecological limits absolute primacy over social and economic 

regimes (Garver, 2013, pp. 316–337). Such a proposal, radical in 

appearance, merely draws the logical conclusions of an increasingly 

widely accepted finding: namely, that maintaining a minimum threshold 

of ecological integrity constitutes the precondition for any form of 

sustainable development, rather than a secondary objective subordinated 

to economic imperatives. 

Alongside these theoretical debates, the practice of ecological 

restoration has, for its part, gained increasing normative visibility. 

Researchers who have analysed the evolution of international 

environmental law have emphasised the need to consolidate a distinct legal 

principle dedicated to ecological restoration, one that would complement 

the already-established principles of precaution and prevention (Cliquet, 

Telesetsky, & Akhtar-Khavari, 2022). This normative proposal reflects a 

growing awareness that mere abstention from harm can no longer 

constitute the sole standard of diligence imposed on public and private 

actors, given that a significant portion of natural heritage is already in a 

state of degradation requiring active intervention. 

A complementary, though equally relevant, argument concerns the 

historical dimension of the legal relationship to nature (Corsei, 2025, 521). 

Analyses devoted to this issue have observed that environmental law, at 

global level, remains oriented predominantly towards the future, 

disregarding the historical condition of ecosystems prior to intensive 

anthropogenic intervention, which leads to a gradual normalisation of 

degradation, experienced as an ordinary state by successive generations 

(Richardson, 2018). This phenomenon, which the cited author associates 

with a form of collective 'ecological amnesia', partly explains institutional 

reluctance towards ambitious restoration standards, since the historical 

reference point of healthy ecosystems progressively fades from collective 

memory and, implicitly, from the perception of legal normality. Nor 
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should the contribution of theories concerning Earth system governance 

be overlooked in this discussion; such theories propose a radical 

resignification of the purpose of environmental law, moving beyond the 

piecemeal management of sectoral problems towards a transformative 

function capable of facilitating institutional adaptation to a planet in 

permanent flux (Kotzé, Kim, Desai, 2021). Such a perspective supports the 

central thesis of this article, according to which the transition from 

protection to restoration does not constitute a mere technical adjustment of 

existing normative instruments, but a genuine process of resignifying the 

purposes of environmental law as a discipline. 

Finally, it should be observed that recent research confirms the need 

for complementarity, rather than substitution, between protection and 

restoration, emphasising that both objectives remain indispensable to a 

coherent strategy for conserving biodiversity and providing ecosystem 

services (Bell-James, 2023, pp. 419–436). Restoration cannot, therefore, 

serve as a pretext for relaxing protection standards for still-intact natural 

areas, since the ecological benefits of restoration projects often materialise 

with considerable delay relative to the moment of intervention, which 

requires the parallel maintenance of a robust protective regime. 

An observation is also warranted concerning the older philosophical 

roots of this paradigmatic transition. The idea that law ought to recognise 

absolute ecological limits, opposable to any form of social or economic 

organisation, is not a recent innovation, but derives, to a certain extent, 

from the tradition of radical ecological thought of the closing decades of 

the last century. What differs in the present context is the degree of 

institutionalisation of these ideas, which have migrated from the margins 

of academic discourse towards the centre of official normative debate, 

being taken up, with varying degrees of fidelity, even in legislative texts 

adopted by interstate organisations such as the European Union. It should 

further be observed that the transition under analysis does not occur 

uniformly across different national legal systems, but proceeds at an 

uneven pace, conditioned by economic, cultural and institutional factors 

specific to each context. States endowed with more substantial institutional 

resources and a stronger administrative tradition centred on long-term 

planning tend to adopt the normative instruments of restoration more 
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rapidly, whereas other jurisdictions remain anchored, often for purely 

budgetary reasons, in a strictly conservationist logic. This 

implementational heterogeneity constitutes, in turn, a legitimate object of 

research for comparative environmental law, beyond the purely conceptual 

analysis undertaken in the present section. 

A frequently neglected dimension of this debate concerns the 

relationship between the restoration paradigm and the concept of 

sustainable development, established since the 1987 Brundtland Report. 

Although sustainable development has, for more than three decades, been 

the principal organising concept of international environmental law, its 

critics have repeatedly highlighted its structural ambiguity, which permits 

a predominantly economic interpretation liable to subordinate ecological 

imperatives to short-term economic growth considerations. The restoration 

paradigm, through its explicit emphasis on the active repair of damage 

already inflicted, offers a necessary corrective to this ambiguity, imposing 

far more rigorous ecological performance standards than those often 

vaguely derived from the general principle of sustainable development. 

This critical observation should not be understood as a rejection of the 

concept of sustainable development, but rather as a call for its clarification 

and more rigorous operationalisation, through the integration of 

quantifiable ecological-restoration indicators within national and regional 

development strategies. Such an approach would enable the overcoming 

of a frequently invoked criticism of international environmental law, 

namely that numerous normative instruments remain excessively general 

and programmatic, lacking effective mechanisms of constraint and 

verification of actual compliance. 

A final aspect worth mentioning concerns the relationship between 

the new restoration paradigm and the precautionary principle, already 

established as a foundation of environmental law at European and 

international level. Far from being contradicted by the emphasis placed on 

restoration, the precautionary principle acquires, within the new normative 

context, an additional dimension, since scientific uncertainty regarding the 

full reversibility of certain degradation processes requires a prudent 

approach both to the authorisation of new anthropogenic interventions and 
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to the realistic assessment of the prospects of success of restoration 

projects. The harmonious coexistence of these two principles, precaution 

and active restoration, forms, in our view, the normative core of the new 

legal paradigm of environmental law. Synthesising the foregoing 

observations, it may be affirmed that the conceptual evolution analysed in 

this section does not represent a mere passing intellectual fashion, but 

responds to an objective necessity, confirmed both by scientific data on the 

state of ecosystems and by the empirically demonstrated limitations of the 

classical normative model. The following section will examine how this 

conceptual evolution has concretely materialised in positive legal 

instruments, with particular emphasis on the European experience, 

currently regarded as one of the most advanced globally in 

institutionalising the restoration paradigm. 
 

2. The Normative Framework of Ecological Restoration: European 

and International Instruments 

 

The institutional consolidation of the restoration paradigm has 

occurred, at European level, through a lengthy legislative process, 

culminating in the adoption of Regulation (EU) 2024/1991 on nature 

restoration, a normative act conceived as a central element of the European 

Green Deal and the 2030 Biodiversity Strategy. This legal instrument 

transforms into binding obligations targets that had previously held a 

predominantly programmatic status, imposing on Member States the 

obligation to restore at least twenty per cent of the Union's terrestrial and 

marine areas by 2030, and subsequently the entirety of ecosystems 

identified as degraded by 2050. Recent legal analyses emphasise that the 

correct interpretation of this regulation will decisively determine the actual 

quality of the restoration process across the successive implementation 

periods, namely 2027, 2030, 2040 and 2050 (Aragão, van de Braak, 2026). 

This observation reveals a frequently underestimated dimension of 

normative reform: namely, that the mere adoption of an ambitious 

legislative act does not in itself guarantee its practical effectiveness, since 

the outcomes depend essentially on how national authorities interpret and 

transpose the normative concepts into the restoration plans required by the 
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regulation. From an institutional perspective, the Nature Restoration 

Regulation is articulated with pre-existing instruments of the Community 

acquis, namely the Habitats Directive, the Birds Directive and the Water 

Framework Directive, without replacing them, but rather supplementing 

them with an additional standard of ecological performance. Researchers 

who have analysed the local implementation of these obligations have 

nevertheless highlighted significant institutional coordination difficulties, 

given that existing spatial-planning frameworks were not initially designed 

to integrate landscape-scale restoration objectives, but rather site-specific 

conservation objectives for designated sites (Chloë Anthony, Nature 

Restoration and Collaboration: Integration and Participation in England's 

Local Nature Recovery Strategy Framework, Journal of Environmental 

Law, volume 37, Issue 2, 2025, pp. 203–228). 

A structural problem, consistently identified in the specialist 

literature, concerns the tension between dominant economic logic and the 

imperatives of ecological restoration. Studies devoted to the restoration 

hierarchy have shown that a significant influence of the decoupling 

paradigm persists, according to which environmental damage is treated as 

a mere externality of economic activity, to be reduced without 

substantially compromising profit-generating activities (Soininen et al., 

2025). Such an epistemic configuration partly explains the reluctance of 

public decision-makers to prioritise restoration relative to other economic 

objectives, even where cost-benefit analyses demonstrate, in the long term, 

the superiority of ecological investment. The international dimension of 

this normative transformation cannot be ignored. Analyses devoted to 

international environmental law have proposed the adoption of a protocol 

dedicated to ecological restoration, to be annexed to the Convention on 

Biological Diversity, so that the obligations of States Parties might acquire 

a more precise and substantial character, beyond current programmatic 

commitments (Cliquet, Telesetsky, & Akhtar-Khavari, 2022). Such a 

proposal reflects a growing consensus among specialists that the United 

Nations Decade on Ecosystem Restoration constitutes a historic 

opportunity for the consolidation of a coherent international legal 
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framework, capable of transcending the current fragmentation of sectoral 

regulation. 

Comparative analysis of various jurisdictions also reveals the 

emergence of innovative institutional mechanisms designed to facilitate 

collaboration among the public and private actors involved in restoration 

processes (Ungureanu, & Terec-Vlad, 2025, pp. 149-162). The study 

devoted to local nature-recovery strategies in England has shown that the 

success of such mechanisms depends essentially on the capacity of 

institutions to articulate the participation of local communities with 

national biodiversity objectives, without reproducing a centralised and 

rigid approach (Anthony, 2025, pp. 203–228). This finding confirms the 

idea that the new legal paradigm of restoration is not confined to 

establishing quantitative targets, but equally entails a reconfiguration of 

ecological governance models, oriented towards subsidiarity and 

institutional collaboration. 

Lastly, one must note the emergence of legal frameworks dedicated 

to international restorative ecology, which propose a systematic mapping 

of the soft-law foundations existing since the Stockholm Declaration, with 

a view to identifying the normative bases upon which a more robust 

international restoration regime might be constructed (Nsoh, & Muzan, in 

Brears, & Lindley (coord.), 2025). This research offers a valuable 

analytical instrument for understanding the historical genesis of 

international restoration obligations, demonstrating that, although the 

current framework remains fragmentary, it already possesses a sufficiently 

solid conceptual architecture to support its progressive consolidation. 

An essential aspect of the European normative architecture concerns 

the alarming condition of the Natura 2000 ecological network, which 

constituted, moreover, the decisive empirical argument in favour of 

adopting the Nature Restoration Regulation. Institutional reports of the 

European Environment Agency have revealed that the overwhelming 

majority of sites included within this protection network are in an 

unfavourable conservation status, demonstrating, beyond any reasonable 

doubt, the insufficiency of a legal regime confined to the mere designation 

of protected areas, absent adjacent mechanisms for the active repair of 

degraded habitats. This empirical finding substantially fuelled the 
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argument in favour of far-reaching normative reform, capable of 

transforming the programmatic objectives of previous biodiversity 

strategies into legal obligations genuinely opposable to Member States. 

Procedurally, the Nature Restoration Regulation requires Member 

States to draw up national restoration plans, which must identify, in detail, 

degraded ecosystems, quantifiable restoration targets and mechanisms for 

monitoring progress achieved. This obligation of detailed planning 

represents, in itself, a significant normative innovation, since it shifts the 

centre of gravity of regulation away from general and abstract prohibitions 

towards concrete, verifiable commitments subject to rigorous institutional 

oversight, exercised both at national level and at the level of the competent 

European institutions. 

Nor can the financial dimension of the restoration process be omitted 

in this context, a dimension often underestimated in legal debate yet 

essential to the practical success of the normative reform analysed (Terec-

Vlad, Ungureanu, & Rusu,  2026). Studies devoted to methodologies for 

the economic evaluation of aquatic-ecosystem restoration projects have 

demonstrated that, although the initial costs of intervention may appear 

considerable, the long-term benefits, expressed in terms of the ecosystem 

services provided, often substantially exceed the initial investment, 

provided that the cost-benefit analysis is conducted at an appropriate 

geographical scale, rather than artificially confined to a single, discrete 

project (Soininen et al., 2025). The absence of such an integrated, 

landscape-scale perspective remains, according to the same research, one 

of the principal structural barriers currently impeding the efficient 

allocation of financial resources available for restoration. 

It must further be emphasised that the practical success of the new 

normative architecture depends, to a considerable extent, on the capacity 

of national administrative institutions to move beyond the traditional 

sectoral approach characteristic of classical environmental law, in favour 

of an integrated perspective capable of articulating restoration policies 

with those concerning spatial planning, agriculture, water-resource 

management and energy-infrastructure development. Institutional 

fragmentation remains, in many Member States, a significant obstacle to 
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the coherent implementation of the obligations assumed under the 

regulation, which is why the specialist literature insists on the need for 

strengthened inter-ministerial coordination mechanisms. 

A further aspect, relevant to a realistic assessment of the impact of 

this normative reform, concerns the monitoring and reporting mechanisms 

established by the regulation, which require Member States periodically to 

transmit progress reports to the European Commission, accompanied by 

verifiable data on areas actually restored and the conservation status of the 

habitats concerned. The existence of such institutional transparency 

mechanisms represents, in our view, a necessary, though not sufficient, 

condition for ensuring the practical effectiveness of the obligations 

assumed, since they enable the early identification of any delays or 

implementational deficiencies and facilitate, where necessary, the 

initiation of infringement proceedings, in accordance with the institutional 

law of the European Union. 

It should also be observed that the practical success of the regulation 

will depend significantly on the capacity of national courts and the Court 

of Justice of the European Union to interpret uniformly the normative 

concepts employed, such as 'favourable conservation status' or 'degraded 

ecosystem', the contours of which remain, for the time being, insufficiently 

precise in the administrative practice of Member States. Interpretative 

divergences in this respect could, in the medium term, generate an uneven 

application of restoration standards across different national jurisdictions, 

thereby undermining the harmonisation objective pursued through the 

adoption of a directly applicable legal instrument such as the regulation. 

Finally, comparison with other international normative experiences 

reveals that the European Union is not the sole entity to have adopted legal 

instruments dedicated to ecosystem restoration, but forms part of a broader 

global trend, also reflected in the United Nations' proclamation of the 

decade dedicated to ecosystem restoration. This international convergence 

suggests that the restoration paradigm, far from constituting a peculiarity 

of European environmental law, represents a global normative trend whose 

implications extend beyond the boundaries of any single national or 

regional legal system considered in isolation. 
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3. The Rights of Nature and Intergenerational Justice: Foundations of 

the New Legal Paradigm 

 

Beyond the strictly regulatory dimension of ecological restoration, 

the paradigmatic transformation of environmental law rests upon a broader 

philosophical and legal resignification, one that calls into question the 

anthropocentric premises of contemporary legal systems. The intellectual 

and jurisprudential movement dedicated to recognising the rights of nature 

proposes, in this respect, a normative alternative to the classical 

instrumental model, which regards natural resources exclusively through 

the lens of their utility to humankind. 

The debate concerning the legal personhood of natural entities has 

gained considerable visibility following the adoption, in New Zealand, of 

legislative acts conferring legal-person status upon the Whanganui River 

and the Te Urewera forest, as well as following the judicial decisions in 

Colombia concerning the Atrato River. Analyses devoted to this issue have 

shown that the central argument invoked against attributing legal 

personhood to natural entities, namely their lack of sentience, can be 

contested by recourse to indigenous cosmologies that recognise rivers and 

forests as possessing their own capacity for agency and an active function 

within the ecological community (Edirisinghe, 2024, pp. 224–235). This 

argumentation reveals that, beyond its strictly technical appearance, the 

debate concerning the legal personhood of nature in fact reflects a deeper 

confrontation between differing epistemological paradigms regarding the 

relationship between humankind and the natural environment. 

Recent research devoted to Latin American case law has, moreover, 

highlighted a close connection between the recognition of the rights of 

nature and the right to a healthy environment of local communities, 

showing that constitutional courts have repeatedly confirmed that the 

degradation of aquatic ecosystems directly affects the fundamental rights 

of riverine populations (Kanyama et al., 2025). This jurisprudential 

convergence suggests that ecological restoration cannot be dissociated 

from social justice, since the degradation of the environment and the 

vulnerability of the affected human communities stand in a relationship of 
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structural interdependence rather than a purely incidental one (Corsei, 

Zisu, & Țoncu, 2023, pp. 52-60). 

Another conceptual pillar of the new legal paradigm is the principle 

of intergenerational equity, which has, in recent years, acquired 

unprecedented jurisprudential visibility. The International Court of Justice 

recognised, as early as its advisory opinion on the legality of the threat or 

use of nuclear weapons, that the environment does not constitute an 

abstraction but represents the living space, the quality of life and the health 

of human beings, including generations yet unborn. This jurisprudential 

orientation was subsequently reinforced by the same Court's recent 

advisory opinion on States' obligations concerning the protection of the 

climate system, which devoted a distinct section to the principles of equity 

and intergenerational equity. 

The specialist literature has emphasised that the international 

recognition of the right to a clean, healthy and sustainable environment, 

through a 2022 resolution of the United Nations General Assembly, could 

generate a paradigm shift throughout the entire human rights system, 

facilitating a reconceptualisation capable of integrating principles specific 

to environmental law, such as precaution and intergenerational equity, into 

the very normative structure of fundamental rights (Cima, 2022). Such a 

development would allow the overcoming of a structural limitation of 

classical human rights law, which tends to protect exclusively identifiable 

individual interests, disregarding the diffuse, delayed harms characteristic 

of ecological degradation. 

Recent analyses have also demonstrated that arguments grounded in 

intergenerational equity carry overwhelming weight within climate 

litigation initiated by children and young people, a fact that reveals a 

significant shift in the argumentative strategies employed before the courts 

Daly, 2023). This observation suggests that younger generations are 

increasingly internalising the idea that their future rights are conditioned 

by the ecological decisions taken in the present, thereby conferring upon 

the principle of intergenerational equity a practical, rather than merely 

theoretical, dimension within contemporary environmental litigation. 

It is worth emphasising, in this context, that the legal-personhood 

model, initially developed in New Zealand case law and legislation, 
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presents a conceptual peculiarity deserving of attention: unlike the 

Ecuadorian example, where the 2008 Constitution recognises nature, 

referred to as Pachamama, as possessing intrinsic rights of its own, 

independent of any analogy with the legal status of the human person, the 

New Zealand normative acts confer upon the natural entities concerned 

rights assimilated to those of a legal person, accompanied by the 

establishment of 'guardian'-type structures responsible for representing the 

ecosystem's interests in legal relations (Edirisinghe, 2024, pp. 224–235). 

This conceptual distinction, apparently technical, carries significant 

practical consequences for how courts interpret the scope and limits of the 

rights thus recognised, as well as for the mechanisms of access to justice 

available for defending the interests of the natural entity in question. 

The Spanish example of the Mar Menor lagoon, upon which the 

legislature conferred, in 2022, the status of a distinct legal subject, 

accompanied by an institutional representation mechanism, confirms that 

the normative movement for the rights of nature does not remain confined 

to marginal or exotic jurisdictions, but is progressively penetrating 

continental European legal systems, traditionally more reticent towards 

such conceptual innovations. The extension of this model beyond the 

specific context of customary law or indigenous legal traditions suggests 

an institutional maturation of the rights-of-nature paradigm, which can no 

longer be treated as a marginal doctrinal curiosity, but must be analysed as 

a legitimate component of the contemporary debate on environmental law 

reform. 

Another important tier of the analysis concerns the case law of the 

European Court of Human Rights which, although it does not explicitly 

recognise an autonomous right to a healthy environment within the 

European Convention on Human Rights, has developed, through a series 

of significant judgments, indirect protection of environmental interests via 

Article 8, concerning the right to respect for private and family life. This 

case law, recently reinforced by the judgment on States' positive 

obligations regarding climate change, illustrates an interpretative dynamic 

convergent with the trends analysed in this article, namely the progressive 

extension of legal protection beyond the strict limits of immediate 
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individual interest, towards an increasingly explicit recognition of the 

interdependence between ecosystemic integrity and human dignity. 

From the perspective of intergenerational equity, it should be 

observed that the recent advisory opinion of the International Court of 

Justice on States' obligations concerning the protection of the climate 

system marked a landmark moment, since the Court devoted a distinct 

section to the principles of equity, placing them alongside other 

fundamental principles of international environmental law. This 

jurisprudential development confirms the progressive maturation of 

intergenerational equity, which is moving from the status of a mere 

programmatic principle, invoked predominantly in the preambles of 

international treaties, towards that of an effective legal criterion for 

interpreting State obligations, capable of being invoked directly before 

national and international courts. 

It should further be noted that the recognition of the rights of nature 

raises a series of practical questions of considerable difficulty, concerning 

the identification of the persons or institutions empowered to act on behalf 

of the natural entity granted legal personhood, as well as the evidentiary 

standards applicable in the resulting litigation. The absence of extensive, 

consolidated case law in this area means that many answers to these 

questions remain, for the time being, at the stage of doctrinal proposal 

rather than practical solution validated by lengthy judicial experience. This 

does not, however, diminish the conceptual relevance of the model 

analysed, but rather calls for a prudent attitude towards its premature 

generalisation, absent careful adaptation to the particularities of each 

national legal system. 

The convergence of these jurisprudential and doctrinal developments 

reveals, in our view, a broader tendency towards the resignification of the 

legal subject in environmental matters, which can no longer be reduced 

exclusively to the natural or legal person holding individual rights, but 

must include, in one form or another, ecological entities and future 

generations, whose interests, although lacking direct representation in 

current decision-making processes, are acquiring increasingly pronounced 

normative visibility through the legal mechanisms analysed in this section. 
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Finally, the contribution of theories concerning Earth system 

governance deserves emphasis; such theories propose integrating 

planetary boundaries as a fundamental norm of the international legal 

order, with a view to ensuring coherence between scientific knowledge of 

ecosystemic resilience and the normative instruments available (Kotzé, 

Kim, & Desai, 2021). The convergence of these philosophical and legal 

foundations, namely the rights of nature, intergenerational equity and 

Earth system governance, together shapes the conceptual architecture of 

the new restoration paradigm, which is not confined to a mere legal 

technique but proposes a profound resignification of the relationship 

between law, society and nature. 
 

Conclusions 

 

The analysis undertaken in this article demonstrates that 

contemporary environmental law is undergoing a genuine paradigmatic 

transformation, rather than a mere technical adjustment of existing 

normative instruments. The shift from protection to restoration reflects a 

profound resignification of the purposes of environmental law, determined 

by the empirical finding of the structural limitations of the classical 

conservationist model and by the accumulation of scientific evidence 

regarding the irreversible degradation of numerous ecosystems. 

The research has shown, in the first thematic section, that the 

protection paradigm, although necessary, has proved insufficient to 

counter the accelerated decline of biodiversity, since it implicitly 

presupposes the existence of a relatively intact ecological stock. The 

second section analysed the European normative architecture of ecological 

restoration, highlighting both the significant progress brought about by the 

Nature Restoration Regulation and the institutional and economic 

difficulties that continue to constrain its effective implementation. The 

third section demonstrated that the paradigmatic transformation under 

analysis is not confined to the regulatory dimension, but rests upon broader 

philosophical and legal foundations, namely the recognition of the rights 

of nature and the principle of intergenerational equity. 
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From the perspective of the theoretical contribution of this endeavour, 

it may be affirmed that ecological restoration should not be conceived as a 

substitute for environmental protection, but as a complementary 

dimension, indispensable to coherent ecological governance. Maintaining 

a robust protective regime remains a necessary condition, since the 

benefits of restoration projects often materialise with considerable delay, 

and the prevention of further damage continues to constitute the most 

effective strategy for conserving natural heritage. 

Future research might, on the one hand, further explore the concrete 

means by which the principles of intergenerational equity and the rights of 

nature can be integrated into the domestic legal framework of European 

Union Member States, and, on the other, the institutional mechanisms 

capable of ensuring adequate and sustainable financing for large-scale 

restoration projects. The consolidation of an international protocol 

dedicated to ecological restoration, annexed to the Convention on 

Biological Diversity, could represent, in this respect, a decisive step 

towards more coherent and effective global ecological governance, 

capable of adequately addressing the structural challenges of the 

Anthropocene. 

Likewise, we consider it useful for future legal scholarship to devote 

greater attention to the comparative dimension of this paradigmatic 

transformation, since the uneven pace of adoption of restoration's 

normative instruments, noted in the first thematic section, remains 

insufficiently documented in jurisdictions outside the European and North 

American space. Such an expansion of research would allow a fuller 

understanding of the institutional, cultural and economic factors 

conditioning the reception of the new legal paradigm at global scale, as 

well as the identification of good practices transferable between different 

legal systems. 

Overall, this article maintains that environmental law stands at a 

historic turning point, comparable in scale to the founding moment of the 

Stockholm Declaration. How contemporary legal systems manage this 

transition, harmoniously articulating protection, restoration, the rights of 

nature and intergenerational equity, will largely determine the capacity of 
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human societies to maintain a sustainable relationship with the ecological 

systems upon which their own survival ultimately depends. 
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Abstract: Liability for medical malpractice under European law is 

primarily examined through the jurisprudence of the European Court of 

Human Rights (ECtHR), which has interpreted and applied the provisions 

of the European Convention on Human Rights in the context of medical 

errors. Although the Convention does not explicitly guarantee a right to 

health, Articles 2 (right to life), 3 (prohibition of inhuman or degrading 

treatment), and 8 (right to private life and physical integrity) have been 

jurisprudentially developed to offer protection to patients against serious 

medical negligence. 

The ECtHR does not sanction mere medical error but assesses whether 

member states have fulfilled their positive obligations: preventing systemic 

risks, ensuring an adequate legal framework, and conducting effective 

investigations in cases of death or serious harm. Landmark cases such as 

Calvelli and Ciglio v. Italy, Lopes de Sousa Fernandes v. Portugal, and 

Şerban v. Romania illustrate the Court’s standards regarding state liability 

for institutional deficiencies that endanger fundamental patient rights. 

In conclusion, liability for malpractice in European law is integrated 

into the human rights protection framework, and the failure of the state to 

meet its substantive and procedural obligations may constitute a breach of 

the Convention. This approach contributes to the consolidation of a 

European standard for the protection of life and physical integrity in the 

medical context. 

.Keywords: medical malpractice; right to life;  physical integrity; state 

liability; healthcare law; procedural obligation. 
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Introduction 

 

In the context of the continuous evolution of human rights and the 

increasing demands on the quality of medical acts, liability for malpractice 

is acquiring an increasingly pronounced legal significance at the European 

level. Although the right to health is not expressly enshrined in the 

European Convention on Human Rights, the case law of the European 

Court of Human Rights (ECHR) has constantly expanded the scope of 

application of Articles 2, 3 and 8 of the Convention, configuring an indirect 

but effective regulatory framework for the protection of patients against 

serious medical negligence or institutional dysfunctions in the health 

system. 

Article 2, which guarantees the right to life, implies not only a 

prohibition of arbitrary deprivation of life, but also a series of positive 

obligations incumbent on states, including the adoption of preventive 

measures to protect the lives of persons under their jurisdiction. In the 

same sense, Article 8, concerning the right to respect for private life and 

physical and mental integrity, has been interpreted by the Court as 

including the patient’s right to informed consent, dignity and safety in the 

context of medical treatment. Also, in situations of abuse or degrading 

treatment, Article 3 may become applicable, even in the absence of direct 

intent on the part of the medical staff, when there is serious negligence or 

a lack of institutional supervision. 

The ECHR case law reflects a complex vision of liability in cases 

of malpractice, highlighting not only the individual conduct of medical 

staff, but also the systemic functioning of health institutions and the 

efficiency of investigation and remedy procedures. Through decisions 

such as Calvelli and Ciglio v. Italy, Lopes de Sousa Fernandes v. Portugal 

or Şerban v. Romania, the Court draws the contours of a state liability 

based on a lack of procedural diligence and the existence of systemic 

deficiencies that endanger the fundamental rights of the patient. 

This introduction aims to contextualize the analysis of liability for 

malpractice within the normative framework of the Convention and to 

justify the relevance of the ECHR approach in strengthening a European 
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standard in the field of protection of the right to life and physical integrity 

in medical acts. The present study will examine, from a critical 

perspective, how international human rights law influences legal liability 

in cases of malpractice, contributing to the shaping of principles of good 

practice and transparency in national health systems. 

 

1. Conventional foundations of liability in matters of malpractice 

 

Liability for malpractice is a complex area of European law, 

situated at the intersection of medical law, human rights and state 

responsibility. In the context of the legal protection of the fundamental 

rights of the individual, the European Convention on Human Rights 

(ECHR) plays a key role in defining the standards and obligations of state 

authorities to prevent, investigate and punish negligent or abusive medical 

practices. 

Although the Convention does not explicitly enshrine a “right to 

health”, the case law of the European Court of Human Rights has 

interpreted its core articles — in particular Article 2 (right to life), Article 

3 (prohibition of torture and inhuman or degrading treatment) and Article 

8 (right to respect for private life and physical integrity) - as relevant in the 

context of medical malpractice. It has thus created an innovative legal 

framework, which involves not only negative prohibitions but also positive 

obligations on the state to ensure a functioning health system and to 

guarantee respect for the integrity and dignity of patients. 

This introduction explores the conventional foundations of 

malpractice liability, highlighting the evolution of ECHR jurisprudence in 

this area and its impact on national standards for the protection of patients' 

rights. 

Although the European Convention on Human Rights (ECHR) 

does not expressly regulate medical acts or the right to health, the 

European Court of Human Rights has progressively extended the 

protection conferred by the Convention to the scope of medical acts, 

interpreting the provisions of Articles 2, 3 and 8 to include positive 

obligations incumbent on States in the field of health. 
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A. Article 2 ECHR - right to life 

Article 2 represents one of the fundamental rights of the 

Convention, imposing not only a negative prohibition on the arbitrary 

taking of life, but also positive obligations on the part of the State, 

including that of guaranteeing a health system capable of ensuring the 

effective protection of life. The Court has established that, under certain 

conditions, the lack of effective measures by the medical authorities may 

constitute a violation of this Article1. 

The reference case law in this regard is the case of Lopes de Sousa 

Fernandes v. Portugal, where the Grand Chamber confirmed that systemic 

deficiencies in medical institutions - combined with the lack of an effective 

investigation mechanism - can engage the State’s responsibility for failure 

to comply with the positive obligations imposed by Article 22. The relevant 

criterion is not the existence of a simple medical error, but systemic 

negligence and the absence of an adequate response by the authorities. 

 

B. Article 3 ECHR - prohibition of inhuman or degrading treatment 

Article 3 enshrines the absolute prohibition of torture and inhuman 

or degrading treatment. Although its applicability in the medical context is 

more restricted, the Court has found a violation of this article in cases 

where patients were subjected to medical interventions without informed 

consent or in conditions that seriously affected human dignity3. 

For example, in the case of V.C. v. Slovakia, the ECtHR found that 

the sterilization of a Roma woman without her valid consent constituted 

degrading treatment, as it took place in a context of vulnerability, without 

adequate information and without institutional protection4. 

 

 

 

1 Calvelli and Ciglio v. Italy, Judgment of 17 January 2002, Application No. 32967/96. 
2 Lopes de Sousa Fernandes v. Portugal, Grand Chamber, Judgment of 19 December 

2017, Application No. 56080/13. 
3 Pretty v. the United Kingdom, Judgment of 29 April 2002, Application No. 2346/02. 
4 ECtHR, V.C. v. Slovakia, Judgment of 8 November 2011, Application No. 18968/07. 
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C. Article 8 ECHR – right to private life and physical integrity 

Article 8 guarantees the right to respect for private life, interpreted 

by the Court as including the physical and mental integrity of the 

individual. In the medical field, this implies respect for the patient’s 

consent, the protection of medical data and the prompt investigation of 

incidents affecting bodily integrity. In the case of Csoma v. Romania, the 

Court found that the lack of appropriate information and the lack of 

consent in the context of a medical act constituted a violation of Article 81. 

Through these interpretations, the ECtHR establishes that 

malpractice is not only a matter of domestic civil law, but also a matter of 

human rights, insofar as it affects fundamental values protected by the 

Convention. Thus, case law contributes to the construction of a positive 

duty of care on the part of the state, not only in the organization of medical 

services, but also in the prevention, investigation and repair of possible 

harm caused to patients. 

 

2. Medical malpractice in the case law of the ECHR: between 

individual error and systemic responsibility 

 

Medical malpractice, as a form of inadequate professional conduct 

leading to harm to patients, falls not only within the scope of domestic civil 

or criminal liability, but also within the framework of the state’s 

obligations in terms of fundamental rights. The European Convention on 

Human Rights (ECHR) does not expressly provide for a right to health, 

but the European Court of Human Rights has significantly expanded the 

interpretation of Articles 2, 3 and 8 of the Convention to provide protection 

in cases where the medical act affects the life, physical integrity or dignity 

of the patient. 

Article 2 ECHR - the right to life - is one of the most invoked 

articles in cases involving medical malpractice. The Court has consistently 

shown that the state’s positive obligations entail ensuring an adequate 

 

1 Csoma v. Romania, Judgment of 15 January 2013, Application No. 8759/05. 
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legislative and administrative framework for the protection of life, 

including with regard to the provision of medical services. Thus, not only 

the serious omission of a doctor can entail state liability, but also the failure 

to fulfil the general obligation to regulate and monitor the medical sector. 

In the case of Lopes de Sousa Fernandes v. Portugal, the Court 

clarified that simple medical error does not engage the State’s liability 

under Article 2, in the absence of a systemic dysfunction. What is essential, 

according to the Court, is the existence of structural negligence - the lack 

of medical protocols, the absence of effective investigations or the lack of 

institutional supervision1. Thus, systemic responsibility becomes a 

determining criterion in the analysis of medical malpractice at European 

level. 

The case of Asiye Genç v. Turkey also follows this logic, in which 

the Court highlighted the State’s role in preventing known risks in the 

medical system. In this case, the lack of effective intervention to avoid a 

neonatal death was considered a systemic omission, since the authorities 

did not react appropriately to the alarm signals regarding the patient’s 

condition2. The Court emphasized the existence of a procedural obligation 

of diligence, going beyond the simple individual fault of the doctors 

involved. 

Another relevant case is Iorga and Others v. Romania, where the 

death of a patient during a medical intervention was followed by a deficient 

and delayed investigation, which failed to clarify the real causes of the 

incident. The Court held a violation of Article 2 due to the lack of an 

effective investigation, the independence of the procedure and the 

transparency of the results being considered essential components of the 

positive obligations of the State3. 

 

1 Lopes de Sousa Fernandes v. Portugal, Grand Chamber, Judgment of 19 December 

2017, Application No. 56080/13. 
2 Asiye Genç v. Turkey, Judgment of 27 July 2015, Application No. 24109/07. 
3 Iorga and Others v. Romania, Judgment of 25 January 2011, Application No. 26246/05. 
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On the other hand, Article 8 of the ECHR, which protects the right 

to respect for private life and physical and mental integrity, is frequently 

invoked in cases that do not involve the death of the patient, but rather 

serious impairment of dignity, freedom of decision or bodily integrity. The 

case of Csoma v. Romania is emblematic, as the patient was not informed 

of the risks of the medical intervention, and the Court found a violation of 

Article 8, underlining the importance of informed consent in the context 

of medical treatment1. 

The ECtHR’s analysis therefore clearly distinguishes between the 

individual responsibility of medical personnel, which is analysed in the 

context of domestic professional standards, and the responsibility of the 

State, which arises when there is a systemic deficiency or a lack of 

institutional response to a possible medical error. This differentiation has 

important implications for national law, as it imposes on Member States 

not only regulatory obligations, but also effective mechanisms for 

monitoring and investigating medical malpractice. 

 

3. The right to physical integrity: informed consent and patient dignity 

 

A. Case V.C. v. Slovakia - forced sterilization and violation of art. 3 

and 8 ECHR 

 

The right to physical integrity is an essential corollary of human 

dignity and personal autonomy, being expressly protected by article 8 of 

the European Convention on Human Rights, which enshrines the right to 

respect for private and family life. In a medical context, this right imposes 

positive obligations on the state and health professionals with regard to 

obtaining informed consent, dignified treatment and respecting the 

patient’s will. 

Informed consent is not a mere formality, but an essential condition 

for the validity of any medical act. It presupposes complete, clear and 

 

1 Csoma v. Romania, Judgment of 15 January 2013, Application No. 8759/05. 
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accessible information to the patient regarding the nature, purpose, risks 

and alternatives of the proposed treatment. Any intervention carried out 

without such valid consent constitutes a serious interference with the 

physical and mental integrity of the individual and, in some cases, may 

reach the threshold of gravity required by Article 3 of the Convention 

(prohibition of inhuman and degrading treatment)1. 

The case of V.C. v. Slovakia represents an emblematic case-law in 

this regard. The applicant, a Roma woman, was sterilized during a 

caesarean section without being adequately informed and without giving 

her informed consent2. The Court found that the medical authorities had 

not given the applicant a real opportunity to understand the implications of 

the intervention nor had they respected her right to decide autonomously 

over her own body. The consent document had been signed during labour, 

in a state of extreme physical and emotional vulnerability, which 

completely tainted the validity of the agreement. 

The Court found a violation of Article 3 of the ECHR, classifying 

the forced sterilization as degrading treatment, given the profound physical 

and psychological suffering caused to the applicant. It also found a 

violation of Article 8, as the State failed to comply with its positive 

obligation to protect the patient’s bodily integrity and to ensure a 

normative and institutional framework guaranteeing the effective 

application of informed consent in practice3. 

This case highlighted not only an individual error, but also a 

systemic problem related to the structural discrimination of Roma women 

in the Slovak medical system, as well as the lack of effective measures to 

protect patients’ rights. The Court emphasized the State’s obligation to 

prevent such practices, including by training medical personnel, adopting 

 

1 ECtHR, Pretty v. the United Kingdom, Judgment of 29 April 2002, §61, in which the 

Court reiterates that “physical integrity is an essential part of the private life protected by 

Article 8”. 
2 ECtHR, V.C. v. Slovakia, Judgment of 8 November 2011, Application No. 18968/07. 
3 Idem. 
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clear procedures regarding consent and mechanisms for effective 

monitoring of their compliance. 

In doctrine, the case of V.C. v. Slovakia is often cited as a 

benchmark in the protection of the right to physical integrity, being a clear 

expression of the need to correlate the positive obligations of the state with 

the standards of dignity and autonomy of the patient (Hodson, 2011, pp. 

194–198). Moreover, this precedent paved the way for other similar cases 

(I.G. v. Slovakia, N.B. v. Slovakia) that consolidated the ECHR 

jurisprudence in favor of protecting vulnerable categories against abusive 

medical interventions. 

 

B. Article 8 and patient autonomy 

 

Article 8 of the European Convention on Human Rights enshrines 

the right of everyone to respect for their private and family life. This 

protection extends to the physical and mental integrity of the individual, 

establishing a sphere of personal autonomy that includes the right to decide 

freely about their own body and the medical treatment that is applied to 

them1. 

In a medical context, patient autonomy is essential and implicitly 

requires free, informed and valid consent before any intervention. 

Informed consent is not only an ethical or medical requirement, but has a 

strong legal basis in European human rights law. The ECtHR has 

established that the lack of informed consent in the case of a medical 

intervention constitutes an interference with the individual’s private life 

and may engage the State’s responsibility under Article 8 of the 

Convention2. 

 

1 ECtHR, Pretty v. United Kingdom, Judgment of 29 April 2002, §61: “Private life 

includes the physical and mental integrity of a person.” 
2 ECtHR, Glass v. United Kingdom, Judgment of 9 March 2004, Application No. 

61827/00, §70: medical intervention on a minor without the consent of the legal 

representative, in the absence of urgency, constitutes an interference within the meaning 

of Article 8. 
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The Court has stressed in numerous cases that respect for human 

dignity and the patient’s decision-making autonomy must prevail even in 

situations of medical emergency. Thus, in the case of Tysiąc v. Poland, the 

Court found that the lack of a clear and effective legislative framework 

enabling a woman to decide in an informed manner on the termination of 

a pregnancy, in conditions of medical risk, constituted a violation of 

Article 8 of the ECHR1. Similarly, in the case of Jehová's Witnesses of 

Moscow v. Russia, the imposition of transfusion treatment against the 

patient's will, clearly expressed on religious grounds, was considered a 

violation of personal autonomy2. 

Informed consent requires compliance with several conditions: (a) 

the patient's information about the nature, purpose and risks of the 

procedure; (b) the existence of a reasonable period of reflection; (c) real 

freedom of choice, without direct or indirect constraints; and (d) the 

patient's mental capacity to make the decision (Hodson, 2011, p. 201-205). 

Any deviation from these requirements renders the consent invalid and, 

implicitly, may lead to a finding of unjustified interference within the 

meaning of Article 8. 

In addition to the negative dimension (prohibition of unauthorized 

interventions), Article 8 also imposes positive obligations on the state: to 

ensure a coherent regulatory framework, to train medical personnel in the 

field of ethics and medical communication, as well as to establish control 

and remedial mechanisms for situations in which consent is not respected 

(Palmer, 2007, p. 145). Failure to meet these obligations may incur state 

liability, even if the actual interference comes from a private actor (e.g. a 

clinic or a doctor in a public hospital). 

Therefore, the patient's right to decide on his own person is a 

fundamental expression of human dignity, and his protection must be 

guaranteed not only formally, but also in practice. This requires a paradigm 

shift in the doctor-patient relationship: from a paternalistic approach, in 

 

1 ECtHR, Tysiąc v. Poland, Judgment of 20 March 2007, Application No. 5410/03. 
2 ECtHR, Jehová's Witnesses of Moscow v. Russia, Judgment of 10 June 2010, 

Application No. 302/02. 
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which the doctor "knows what's best", to a partnership approach, in which 

the patient is recognized as the full holder of his or her personal rights. 

 

4. The standard of proof and the demarcation from no-fault medical 

error 

 

In civil law and in medical malpractice litigation, establishing 

liability involves, among other things, proving the existence of an unlawful 

act, damage and the causal link between them. A central element of this 

approach is the applicable standard of proof, namely the level and quality 

of evidence required to hold the doctor or medical facility liable. At the 

same time, a clear distinction between culpable medical error (which 

entails liability) and non-culpable error (acceptable in the context of the 

complexity of the medical act) is essential. 

 

A. Standard of proof in malpractice cases 

The standard of proof in civil matters is usually that of the 

“preponderance of the evidence”, unlike in criminal law, where proof 

beyond any reasonable doubt is required (Beleiu, 2012, p. 401). Thus, the 

plaintiff must demonstrate that it is more likely than not that the imputed 

medical act caused the damage suffered. This standard allows for a balance 

between protecting patients and avoiding excessive liability of medical 

personnel, given the uncertainties inherent in medical practice. 

The European Court of Human Rights (ECHR) has accepted this 

approach in multiple cases, showing that national courts must assess 

evidence in a way that ensures procedural fairness, without imposing 

burdens of proof that are impossible for patients to meet1. In the case of 

Šilih v. Slovenia, the Court noted that, in the context of systemic 

deficiencies in the medical sector, the burden of proof must not become an 

insurmountable barrier to effective access to justice2. 

 

1 ECHR, Mehmet Şentürk and Bekir Şentürk v. Turkey, Judgment of 9 April 2013, 

Application no. 13423/09, § 100. 
2 ECHR, Šilih v. Slovenia, Grand Chamber, Judgment of 9 April 2009, Application no. 

71463/01, § 196. 
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B. Non-culpable medical error: definition and applicability 

In doctrine and case law, a distinction has been drawn between 

culpable error (which arises from negligence, imprudence or 

incompetence) and non-culpable error (which occurs despite compliance 

with professional protocols and standards). The latter is considered 

inherent to the medical act, since medicine is not an exact science, but a 

probabilistic practice, in which decisions are often made under conditions 

of uncertainty (Cornel, 2020, p. 179). 

Courts, including those in Romania, have accepted that the doctor 

cannot be held liable for an undesirable outcome if he has complied with 

the applicable therapeutic protocol, acted with the required diligence and 

informed the patient appropriately. In this regard, the French Court of 

Cassation has ruled that “there is no fault when the doctor applied the 

treatment according to the medical knowledge admitted at the time of the 

intervention”1. 

 

C. Criteria for delimiting between culpable and non-culpable error 

To determine whether an error is culpable or not, the courts resort 

to forensic expertise and the analysis of the following factors: 

- Compliance with the medical protocols in force at the time of the 

intervention; 

- The degree of predictability of the risk produced; 

- The quality of informed consent (including whether the specific risks 

have been explained to the patient); 

- The degree of urgency of the intervention and the specific conditions of 

its implementation; 

- The level of experience and professional qualification of the doctor 

involved2. 

It should be emphasized that professional responsibility does not 

imply a guarantee of the success of the medical act, but only an obligation 

of means, not of result, with the exception of standardized procedures with 

 

1 Cass. civ. 1re, 14 Nov. 2006, Bull. civ. I, no. 509. 
2 See also Civil Decision no. 1157/2019 of the Bucharest Court of Appeal (portal.just.ro). 
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minimal risks. Thus, a therapeutic failure does not automatically imply 

malpractice. 

 

D. The role of expertise and evidentiary burden 

In judicial practice, medical expertise is the main means of proof 

in malpractice cases. However, the transformation of the expert into a 

“technical judge” must be avoided, since the legal analysis of medical 

negligence remains the prerogative of the court. In this regard, the Council 

of Europe emphasized in a 2021 report that member states must ensure real 

procedural fairness, including through fair access to expertise and by 

avoiding disproportion between the parties1. 

 

5. Liability in Romanian law - harmonization with the case law of the 

ECHR 

 

Legal liability for malpractice in Romanian law is an area that is 

constantly evolving, amid the pressures generated by the international 

obligations assumed by Romania as a member state of the Council of 

Europe. Thus, the national system regulating tortious civil liability and 

professional liability in the medical field must be interpreted and applied 

in accordance with the case law of the European Court of Human Rights 

(ECHR), in particular with regard to Articles 2 (right to life), 3 (prohibition 

of inhuman or degrading treatment) and 8 (right to respect for private life). 

 

A. The domestic regulatory framework regarding civil liability in cases 

of malpractice 

Law no. 95/2006 on the healthcare reform, together with the 

Romanian Civil Code, regulates the civil liability of medical personnel, 

healthcare units and other actors involved in the medical act. According to 

art. 653 para. (1) of Law no. 95/2006, malpractice is “professional error 

 

1 Council of Europe, Resolution CM/Res(2021)1 on patient-centred care and person-

centred health care, Strasbourg, 2021. 
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committed in the exercise of a medical or medical-pharmaceutical act, 

generating damage to the patient”1. This regulation aligns with the classic 

doctrine of tortious civil liability, based on the existence of the following 

elements: unlawful act, damage, fault and causal link (Pop, 2015, p. 165). 

However, the exclusively internal approach to these elements is 

insufficient when the state’s obligation to respect and effectively guarantee 

the fundamental rights enshrined in the European Convention on Human 

Rights intervenes. 

 

B. ECHR requirements: negative and positive obligations of the state 

The ECHR has consistently ruled that states parties to the 

Convention have negative obligations not to infringe fundamental rights, 

but also positive obligations to take measures to effectively protect these 

rights. In the case of a medical act, this implies ensuring a clear, efficient 

and accessible legal framework for investigating and sanctioning cases of 

malpractice (Abdelgawad, 2008, p. 32). 

Thus, in the case of Calvelli and Ciglio v. Italy, the Court 

reaffirmed that, in the event of a death occurring during a medical 

intervention, the State must ensure an effective investigation that allows 

for the establishment of responsibilities, without being limited to civil 

liability2. Similarly, in Mehmet Şentürk and Bekir Şentürk v. Turkey, the 

failure to ensure the patient’s access to urgent medical care was considered 

a breach of the State’s obligation to protect life3. 

 

C. Harmonization of Romanian case law with ECHR standards 

In Romania, courts are obliged, under art. 20 para. (2) of the 

Constitution, to give priority to international human rights regulations in 

the event of a conflict with domestic legislation. Specifically, this 

provision requires courts to interpret domestic rules on liability in the light 

of ECHR case law. 

 

1 Law no. 95/2006, art. 653 para. (1). 
2 ECtHR, Calvelli and Ciglio v. Italy, Judgment of 17 January 2002, §49. 
3 ECtHR, Mehmet Şentürk and Bekir Şentürk v. Turkey, Judgment of 9 April 2013, §100. 
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Recent national jurisprudence indicates a trend of convergence, 

especially with regard to: 

- The need for an effective mechanism for investigating cases of 

malpractice (not only civil, but also disciplinary and, sometimes, 

criminal)1; 

- The recognition of informed consent as an essential element for the 

validity of the medical act, in line with the ECHR jurisprudence on 

Article 82; 

- The interpretation of the doctor's duty of care not only in terms of 

professional standards, but also in the context of the patient's 

fundamental rights (e.g. the right to life or dignity) (Dincă, 2017, pp. 

25-40). 

However, difficulties persist in the effective application of these 

principles, especially with regard to the independence of forensic 

examinations and the effective access of patients to justice, in cases where 

the evidence is complex and asymmetric. 

 

D. Recommendations for strengthening harmonisation 

For full harmonisation with the ECHR jurisprudence, Romanian 

civil and administrative liability law in case of malpractice should include: 

- Independent and efficient procedures for investigating cases of 

malpractice, even in the absence of a criminal complaint; 

- Clear regulations on the state's obligation to prevent systemic risks in 

the healthcare system (e.g. lack of facilities, underqualified staff, 

bureaucracy); 

- Strengthening the professional training of healthcare professionals in 

the field of patient rights. 

Reviewing the procedures regarding evidence and the burden of 

proof in malpractice litigation, so that they are not excessively burdensome 

for patients. 

 

 

1 Decision no. 792/2022, Bucharest Court of Appeal, 6th Civil Section. 
2 ECtHR, V.C. v. Slovakia, Judgment of 8 November 2011, Application No. 18968/07. 
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Conclusions 

 

The analysis of liability for malpractice from the perspective of 

European law, especially through the case law of the European Court of 

Human Rights (ECHR), highlights a significant expansion of the 

guarantees granted to patients in relation to the medical act, in a framework 

that goes beyond the traditional limits of national civil law. The right to 

life (art. 2 ECHR) and the right to physical and mental integrity (art. 8 

ECHR) can no longer be analyzed exclusively from the perspective of the 

negative obligations of the state, but increasingly imply positive 

obligations of regulation, prevention, investigation and sanction. 

The case law of the ECHR imposes an integrated vision of liability 

for malpractice, in which the individual responsibility of the medical 

professional overlaps with the systemic responsibility of the state for 

administrative, institutional and legislative deficiencies that can seriously 

affect the fundamental rights of patients. Thus, the state is called upon not 

only to be held accountable for errors committed within the healthcare 

system, but also to adopt effective measures to prevent such violations and 

to provide adequate remedies. 

In conclusion, in the context of convergence between domestic and 

European law, the standards established by the ECHR must become 

interpretative benchmarks for national authorities, including in medical 

malpractice litigation. This requires not only a formal application of the 

provisions of the Convention, but a structural adaptation of domestic legal 

norms and practices in order to effectively guarantee patients' rights, while 

protecting the fair balance between the public interest and individual rights 

in such a complex area as healthcare. 
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Abstract: The protection of fundamental rights is one of the defining 

principles of the legal order of the European Union, constituting an 

essential element for guaranteeing the rule of law, democracy and respect 

for human dignity. The evolution of the European construction has led to 

the development of a complex system of legal norms and mechanisms 

designed to ensure a high level of protection of fundamental rights and 

freedoms, a system consolidated by the enshrinement of the Charter of 

Fundamental Rights of the European Union and by the case law of the 

Court of Justice of the European Union. At the same time, social, economic 

and technological transformations in recent decades have generated new 

challenges regarding the effective guarantee of these rights, requiring the 

continuous adaptation of the European regulatory framework. 

This study analyses the evolution of the protection of fundamental rights 

within the European Union, highlighting the main legal mechanisms 

established to guarantee their respect and the role of the European 

institutions in consolidating a common area based on the values of the rule 

of law. The analysis follows how fundamental rights have become an 

indispensable benchmark in the interpretation and application of 

European Union law, as well as the impact of the case law of the Court of 

Justice of the European Union on the development of European standards 

of protection. 

At the same time, the research examines the contemporary challenges 

generated by digitalization, the use of artificial intelligence, the protection 

of personal data, cybersecurity and geopolitical developments, 

highlighting the need to maintain a balance between promoting innovation 

and respecting fundamental rights and freedoms. In this context, the 

development directions of the European legal framework and the 
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importance of cooperation between the institutions of the European Union 

and the Member States in order to strengthen an effective system of 

fundamental rights protection are analyzed. 

The study demonstrates that the protection of fundamental rights is a 

dynamic process, constantly evolving, adapted to the changes in 

contemporary society and new legal challenges. The strengthening of this 

system depends on the uniform application of European rules, the 

development of coherent case law and the maintenance of a balance 

between the exercise of the competences of the European Union and the 

respect for the values that underpin the European project. 

Keywords: fundamental rights; European Union; Charter of 

Fundamental Rights of the European Union; Court of Justice of the 

European Union; rule of law. 

 

Introduction 

 

 The protection of fundamental rights is one of the essential pillars 

of the European construction, constituting the expression of the common 

values on which the European Union is founded. Respect for human 

dignity, freedom, democracy, equality, the rule of law and human rights 

are not only political objectives of European integration, but genuine legal 

principles that guide the activity of the European institutions and the 

Member States in the application of European Union law. In the current 

context, characterised by accelerated economic, social and technological 

transformations, the effective guarantee of fundamental rights acquires 

particular importance, being indispensable for strengthening citizens' 

confidence in the European project and in the functioning of democratic 

institutions. 

Although the founding treaties of the European Communities did 

not initially contain an express catalogue of fundamental rights, the case-

law of the Court of Justice of the European Union has progressively 

recognised these rights as general principles of Union law, inspired by the 

constitutional traditions common to the Member States and by 

international instruments on the protection of human rights. This 

jurisprudential development was the foundation for the development of a 

European system of fundamental rights protection, subsequently 
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consolidated by the proclamation and acquisition of binding legal force of 

the Charter of Fundamental Rights of the European Union1. 

The adoption of the Treaty of Lisbon marked a defining moment 

in the evolution of the European legal order, consecrating the binding 

nature of the Charter of Fundamental Rights and strengthening the 

obligation of the institutions of the European Union and the Member States 

to respect fundamental rights and freedoms in the application of Union 

law. In this way, the protection of fundamental rights has become an 

indispensable element of the functioning mechanism of the European 

Union, influencing both the legislative process and the judicial activity 

carried out at European and national level2. 

Currently, the protection of fundamental rights is faced with 

challenges generated by the evolution of digital technologies, the 

development of artificial intelligence, the intensification of data 

exchanges, threats to cybersecurity, the phenomenon of migration and the 

need to protect democratic values in a complex geopolitical context. These 

realities demonstrate that the European system of fundamental rights 

protection must constantly evolve to respond to new risks and to ensure a 

balance between the exercise of the Union's competences and the respect 

for individual rights. 

The specialized doctrine highlights the fact that the development 

of fundamental rights protection within the European Union is the result 

of a continuous process of legal and institutional integration, in which the 

case law of the Court of Justice of the European Union, the provisions of 

the Treaties and the Charter of Fundamental Rights form a unitary system 

for guaranteeing European values. At the same time, the legal literature 

emphasizes that the efficiency of this system depends on the cooperation 

between the institutions of the European Union, national authorities and 

 

1 The European Union and Fundamental Human Rights, chapters on the development of 

fundamental rights protection in the legal order of the European Union. 
2 European Union, Treaty on European Union (consolidated version), Art. 2 and Art. 6. 
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courts, as well as on the uniform application of European standards for the 

protection of human rights1. 

This study aims to analyze the evolution of the mechanisms for the 

protection of fundamental rights within the European Union, highlighting 

the role of the European institutions, the contribution of the Court of 

Justice of the European Union and the importance of the Charter of 

Fundamental Rights in strengthening the rule of law. The research also 

aims to identify the main contemporary challenges that influence the 

exercise of fundamental rights and to assess the development directions of 

the European legal framework, in order to ensure effective protection 

adapted to the realities of contemporary society. 

The scientific approach is based on the analysis of the European 

Union Treaties, European legislation, the case law of the Court of Justice 

of the European Union, as well as the main doctrinal works dedicated to 

the protection of fundamental rights. The methods used include normative 

analysis, systematic interpretation and the comparative method, with the 

aim of highlighting the evolution and prospects of the European system of 

protection of fundamental rights in a legal and social context in continuous 

transformation. 

 

1. The evolution of the protection of fundamental rights in the 

European Union 

 

The protection of fundamental rights within the European Union is 

the result of an evolutionary process, influenced both by the development 

of the European construction and by the need to consolidate a legal area 

based on respect for human dignity, freedom and the rule of law. Although 

the founding treaties of the European Communities aimed mainly at 

achieving economic integration, the evolution of the case law of the Court 

of Justice of the European Union has demonstrated that respect for 

 

1 Court of Justice of the European Union, case law on the recognition of fundamental 

rights as general principles of European Union law (e.g. Stauder, Internationale 

Handelsgesellschaft and Nold cases). 
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fundamental rights is an indispensable condition for the legitimacy and 

functioning of the European legal order1. 

A decisive role in this evolution was played by the Court of Justice 

of the European Union, which, in the absence of express regulation in the 

original treaties, enshrined fundamental rights as general principles of 

Union law. Through landmark judgments, the Court has established that 

the protection of these rights is inspired by the constitutional traditions 

common to the Member States and by international human rights 

instruments, in particular the European Convention on Human Rights. This 

jurisprudential orientation has contributed to the development of a 

common European standard of protection, applicable in all areas covered 

by Union law. 

The enshrinement of the Charter of Fundamental Rights of the 

European Union was a key moment in the consolidation of the European 

system of protection of fundamental rights. Proclaimed in 2000 and 

becoming legally binding with the entry into force of the Treaty of Lisbon, 

the Charter brings together in a single instrument the civil, political, 

economic and social rights recognised at European Union level. By virtue 

of its binding nature, it constitutes a fundamental benchmark for the work 

of the European institutions and national authorities when applying Union 

law2. 

However, the protection of fundamental rights is not limited to the 

existence of legal rules, but also requires the existence of effective 

mechanisms for monitoring and ensuring compliance with them. In this 

regard, the Court of Justice of the European Union plays an essential role 

in the uniform interpretation of European law and in verifying the 

compatibility of acts of the Union institutions with the provisions of the 

Charter of Fundamental Rights. The case-law of the Court contributes to 

strengthening the principles of legality, proportionality, legal certainty and 

 

1 The European Union and Fundamental Human Rights, chapters on the recognition of 

fundamental rights as general principles of European Union law. 
2 Charter of Fundamental Rights of the European Union (2012/C 326/02), published in 

the Official Journal of the European Union, C 326, 26 October 2012. 
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effective judicial protection, providing a framework of reference for 

national courts and other public authorities. 

At the same time, the protection of fundamental rights in the 

European Union is based on a permanent dialogue between the European 

legal order and the constitutional systems of the Member States. National 

courts are obliged to interpret and apply Union law in accordance with 

European standards of protection, and judicial cooperation helps to ensure 

the uniform application of fundamental rights throughout the European 

area. This mechanism reflects the dynamic nature of European integration 

and the importance of loyal cooperation between the Union institutions 

and the Member States1. 

Recent developments demonstrate that the protection of 

fundamental rights must be constantly adapted to the changes generated 

by digitalisation, globalisation and the development of new technologies. 

The use of artificial intelligence, massive data processing, cybersecurity 

and the fight against disinformation generate new legal challenges, which 

require the interpretation and application of Union law in a manner capable 

of ensuring a balance between the public interest and the effective 

protection of the rights of the individual. In this context, the European 

system of protection of fundamental rights confirms its role as a guarantor 

of democratic values and respect for the rule of law within the European 

Union2. 

 

2. Protection mechanisms and contemporary challenges regarding 

fundamental rights in the European Union 

 

The protection of fundamental rights in the European Union is 

achieved through a complex set of legal and institutional mechanisms, 

designed to ensure respect for the values enshrined in the European 

 

1 Court of Justice of the European Union, Judgment in Case 11/70, Internationale 

Handelsgesellschaft, 17 December 1970. 
2 Court of Justice of the European Union, Judgment in Case 4/73, Nold v. Commission, 

14 May 1974. 
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Treaties and the Charter of Fundamental Rights of the European Union. 

These mechanisms have constantly evolved, as the Union's competences 

have expanded and the areas in which European law has direct effects on 

citizens have diversified. Currently, the efficiency of the protection system 

depends both on the activity of the European institutions and on the 

cooperation between them and the national authorities, since the 

application of Union law requires compliance with common standards in 

the field of fundamental rights. 

The Court of Justice of the European Union plays a central role in 

this mechanism, by interpreting and applying European law uniformly. 

Through its case law, the Court has consolidated the status of fundamental 

rights as general principles of Union law and contributed to the 

development of a high level of legal protection. The judgments have 

influenced both the work of the European institutions and the practice of 

national courts, reinforcing the principles of legality, proportionality, legal 

certainty and effective judicial protection1. 

An essential element of the European system is the relationship 

between the legal order of the European Union and the system of 

protection established by the European Convention on Human Rights. 

Although the European Union is not a party to the Convention, the rights 

guaranteed by it constitute fundamental benchmarks in the interpretation 

and application of Union law. The dialogue between the Court of Justice 

of the European Union and the European Court of Human Rights 

contributes to the development of common standards of protection and to 

the strengthening of the coherence of the European system of fundamental 

rights2. 

However, technological transformations in recent years have 

generated new challenges for the protection of fundamental rights. The 

digitalisation of public administration, the use of artificial intelligence, 

 

1 The European Union and Fundamental Human Rights, chapters dedicated to the role of 

the Court of Justice of the European Union in the development of the system of protection 

of fundamental rights. 
2 Court of Justice of the European Union, Opinion 2/13, 18 December 2014, on the 

accession of the European Union to the European Convention on Human Rights. 
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massive data processing and the development of digital services require a 

reassessment of the traditional mechanisms for guaranteeing rights and 

freedoms. The protection of privacy, the right to the protection of personal 

data, freedom of expression and the right to non-discrimination are under 

unprecedented pressure, which is leading the European institutions to 

adopt legislative solutions adapted to the new technological realities. 

In this context, the European Union aims to develop a regulatory 

framework capable of harnessing the benefits of technological progress 

without compromising the fundamental rights of the individual. The 

adoption of regulations on artificial intelligence, digital services and data 

protection demonstrates the constant concern for achieving a balance 

between innovation, security and respect for democratic values. These 

legal instruments reflect the fact that the protection of fundamental rights 

is not an obstacle to technological development, but an essential condition 

for the responsible and legitimate use of new technologies. 

At the same time, geopolitical developments, the intensification of 

the migration phenomenon, the fight against terrorism and the 

management of crisis situations have led to the emergence of new 

challenges regarding the reconciliation of the public interest with the 

protection of individual rights. In such situations, the European Union 

institutions are called upon to identify solutions that respect the principle 

of proportionality and to ensure that any restrictions on the exercise of 

certain rights are justified, necessary and in line with the values of the rule 

of law. 

In conclusion, the European mechanisms for the protection of 

fundamental rights demonstrate the European Union's capacity to respond 

to the challenges of a society in constant change. However, their 

effectiveness depends on the uniform application of European law, on 

loyal cooperation between the Union institutions and the Member States 

and on the permanent adaptation of the regulatory framework to new social 

and technological realities. Only through such an approach can the 

effective protection of fundamental rights be ensured and citizens' trust in 

the values that define the European project be strengthened. 
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3. Prospects for strengthening the protection of fundamental rights in 

the European Union 

 

The evolution of European society and the expansion of the 

European Union's competences require the permanent strengthening of the 

mechanisms intended for the protection of fundamental rights. The new 

challenges generated by the digital transformation, the development of 

artificial intelligence, the intensification of the mobility of people and the 

increase in threats to European security demonstrate that the Union's legal 

system must maintain its capacity to adapt, without compromising the 

values that underpin the European project. In this context, the protection 

of fundamental rights must be seen as a dynamic process, capable of 

responding to both technological change and economic and social 

transformations. 

An essential element for the strengthening of this system is the 

development of coherent and uniform case-law at the level of the Court of 

Justice of the European Union. Its decisions contribute to the uniform 

interpretation and application of Union law, ensuring compliance with the 

principles enshrined in the Treaties and the Charter of Fundamental Rights. 

Equally, national courts play a decisive role1 in the effective application of 

these standards, with the judicial dialogue between the European and 

national levels representing one of the main instruments for guaranteeing 

uniform protection of fundamental rights in all Member States. 

Strengthening the protection of fundamental rights also requires 

the continuous improvement of the European legislative framework. The 

adoption of normative acts in the field of personal data protection, digital 

services and the use of artificial intelligence demonstrates the concern of 

the European institutions for regulating new technologies in accordance 

with the principles of the rule of law. In the coming period, it is expected 

that European legislation will pay increased attention to the transparency 

of algorithms, the responsibility of developers of intelligent systems and 

 

1 The European Union and Fundamental Human Rights, chapters on the evolution and 

strengthening of European mechanisms for the protection of fundamental rights. 
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the protection of individuals against the risks generated by the improper 

use of digital technologies. 

At the same time, strengthening the protection of fundamental 

rights cannot be achieved exclusively by adopting legal rules. It is 

necessary to develop a European culture based on respect for human rights, 

legal education, the promotion of democratic values and the strengthening 

of citizens' trust in the institutions of the European Union. In this regard, 

cooperation between European institutions, national authorities, academia 

and civil society organisations contributes to identifying effective 

solutions for preventing violations of fundamental rights and for adapting 

the legal system to new social realities. 

Particular attention must also be paid1 to strengthening the 

mechanisms for monitoring compliance with the rule of law in the Member 

States. The protection of fundamental rights is closely linked to the 

existence of an independent judiciary, respect for the principle of legality 

and the efficient functioning of democratic institutions. From this 

perspective, the mechanisms developed at European Union level for 

assessing compliance with the values enshrined in Article 2 of the Treaty 

on European Union contribute to preventing slippages that may affect the 

effective exercise of fundamental rights and freedoms. 

In the long term, the efficiency of the European system for the 

protection of fundamental rights will depend on the European Union's 

capacity to respond to the challenges of a society in constant change. 

Technological development, globalization and the emergence of new 

forms of social interaction require a permanent adaptation of the regulatory 

and institutional framework, so that fundamental rights benefit from 

effective protection regardless of the context in which they are exercised. 

Only by maintaining a balance between innovation, security and respect 

for human dignity can the European model of fundamental rights 

protection be strengthened and the continuity of the values that define the 

European Union be ensured. 

 

 

1 European Commission, 2024 Rule of Law Report, Brussels, 2024. 
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Conclusions 

 

 The protection of fundamental rights is one of the most important 

achievements of the European integration process and constitutes a 

defining element of the legal identity of the European Union. The 

evolution of the European regulatory framework, the strengthening of the 

role of the Court of Justice of the European Union and the establishment 

of the binding nature of the Charter of Fundamental Rights have 

contributed to the development of a complex system of guaranteeing 

fundamental rights and freedoms, capable of meeting the demands of a 

democratic society based on respect for human dignity, equality and the 

rule of law. 

The analysis carried out in the framework of this study highlights 

the fact that the protection of fundamental rights in the European Union is 

not a static mechanism, but a process in continuous evolution, influenced 

by economic, social, technological and geopolitical transformations. The 

development of new technologies, the expansion of the use of artificial 

intelligence, the digitalization (Corsei, 2025, pp. 86-98) of public services 

and the intensification of data exchanges generate important opportunities 

for the development of European society, but also legal challenges that 

require the permanent adaptation of legislation and institutional protection 

mechanisms. 

At the same time, the research demonstrates that the effectiveness 

of the European system for the protection of fundamental rights depends 

on the cooperation between the institutions of the European Union, the 

authorities of the Member States and the courts. The uniform application 

of Union law, the coherent interpretation of the provisions of the Charter 

of Fundamental Rights and the development of consistent case-law 

contribute to strengthening legal certainty and increasing citizens' trust in 

European values. At the same time, the permanent dialogue between the 

European and national levels is an essential guarantee for respecting 

democratic principles and for the effective protection of individual rights. 

In the perspective of the future development of the European 

Union, the protection of fundamental rights will continue to occupy a 

central place in the process of developing and implementing European 
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policies. Adapting the regulatory framework to new technological 

realities, strengthening mechanisms for monitoring compliance with the 

rule of law and promoting a legal culture based on respect for human rights 

are indispensable conditions for maintaining the balance between 

innovation, security and freedom. In this sense, the European Union is 

called upon to strengthen its role as guarantor of democratic values and of 

the effective protection of fundamental rights, offering a legal model 

capable of responding to the challenges of contemporary society (Corsei, 

2025, pp. 88-97). 

In conclusion, the protection of fundamental rights must not be 

seen solely as a legal obligation derived from the European Union Treaties, 

but as an expression of the values that underpin the European project. Only 

by consistently respecting these values, by developing a modern regulatory 

framework and by strengthening cooperation between the European 

institutions and the Member States can the effective protection of the 

fundamental rights and freedoms of all citizens of the European Union be 

ensured, thus contributing to the consolidation of the rule of law and the 

development of a fair, inclusive and democratic European society. 
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Abstract: Human rights represent the foundation of the democratic 

legal order and are the expression of the recognition of the inherent dignity 

of each person. The evolution of contemporary society, marked by 

globalization, technological development, armed conflicts, migration and 

profound social transformations, requires a permanent reassessment of the 

mechanisms for the protection of fundamental rights and freedoms. This 

study aims to analyze the concept and evolution of human rights, the 

international, European and national legal framework to guarantee them, 

as well as the main challenges generated by current realities. The research 

is based on the normative analysis of the main international and European 

legal instruments, the examination of the specialized doctrine and the 

capitalization of the relevant jurisprudence in the matter. At the same time, 

the role of national and international institutions in ensuring respect for 

fundamental rights and the need to maintain a balance between protecting 

the public interest and guaranteeing individual freedoms are highlighted. 

The study highlights that the effectiveness of protection mechanisms 

depends both on the existence of a coherent normative framework and on 

its effective application through public authorities and courts. In 

conclusion, respect for human rights is an indispensable condition for 

strengthening the rule of law, democracy and a society based on freedom, 

equality and justice. 
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Introduction 

 

 Human rights represent one of the fundamental values on which 

contemporary society is based and constitute the legal expression of the 

recognition of the inherent dignity of every human being. The evolution of 

this concept reflects the political, social and legal transformations that 

marked the development of civilization, from the consecration of the first 

individual freedoms to the establishment of a complex system of 

protection at the national, European and international level. Currently, 

respect for fundamental rights and freedoms no longer exclusively 

represents an obligation of states towards their own citizens, but a 

responsibility assumed within the international community, their 

protection becoming an essential criterion for evaluating the democratic 

character of a state and for strengthening the rule of law. 

The importance of human rights is more evident today than ever. 

Globalization, the accelerated development of digital technologies, the 

expansion of the use of systems based on artificial intelligence, migration, 

climate change, pandemics, armed conflicts and new forms of 

transnational crime have generated unprecedented challenges for the 

exercise and guarantee of fundamental rights. In this context, public 

authorities are called upon to find a balance between protecting the general 

interest, ensuring collective security and respecting individual rights, 

avoiding the adoption of disproportionate or arbitrary measures that could 

affect the very essence of fundamental freedoms. 

In recent decades, human rights have experienced a continuous 

development both from the perspective of legal regulation and institutional 

mechanisms intended for their protection. The adoption of international 

and European legal instruments, the development of the jurisprudence of 

international and constitutional courts, as well as the strengthening of 

national rights guarantee systems have contributed to shaping a common 

standard of personal protection. However, the efficiency of these 

mechanisms continues to be put to the test by economic, social and 

technological developments, which constantly generate new situations and 

require the adaptation of the normative framework to contemporary 

realities. 
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At the same time, the protection of human rights cannot be 

analyzed exclusively from a legal perspective. It involves ethical, social, 

economic and political dimensions, as the effective exercise of 

fundamental rights depends not only on the existence of legal norms, but 

also on the functioning of democratic institutions, the independence of 

justice, respect for the principle of legality, access to education, combating 

discrimination and promoting a culture of respect for human dignity. 

Human rights thus represent an indispensable element of social cohesion 

and sustainable development, and their guarantee requires the involvement 

of all public and private actors. 

Special attention must be paid to the challenges generated by the 

accelerated digitization of society. The use of IT technologies in 

administration, justice, health, education or public security creates 

important opportunities for increasing institutional efficiency, but can also 

cause significant risks for privacy, personal data protection, equal 

treatment and freedom of expression. The development of artificial 

intelligence, the expansion of digital surveillance and the use of algorithms 

in the decision-making process require the strengthening of existing legal 

guarantees and the development of effective control mechanisms, so that 

technological progress does not affect the exercise of fundamental rights. 

Equally, armed conflicts in different regions of the world, 

humanitarian crises, the phenomenon of migration and the amplification 

of hate speech demonstrate that human rights continue to be vulnerable, 

even in states with a democratic tradition. These realities highlight the need 

to strengthen international cooperation and make the mechanisms for 

preventing and sanctioning violations of fundamental rights more efficient, 

as well as the importance of human rights education as a tool for promoting 

tolerance, equality and mutual respect. 

The present study aims to analyze the role of human rights in the 

building and functioning of a democratic society, starting from the 

evolution of the concept and the main legal instruments of protection and 

continuing with the examination of the challenges generated by the 

contemporary context. The research aims to highlight the relationship 

between fundamental rights and the principles of the rule of law, analyze 
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the legal mechanisms to guarantee them and identify the main difficulties 

encountered in the effective application of international and European 

standards. In carrying out the study, methods specific to legal research 

were used, respectively the method of legal-normative analysis, the 

comparative method, the analysis of the doctrine specialized and 

examining relevant jurisprudence, in order to formulate a unified 

perspective on the evolution and importance of human rights in 

contemporary society. 

 

1. The concept and evolution of human rights 

1.1. The notion and characteristics of human rights 

 

Human rights represent the set of fundamental prerogatives and 

freedoms recognized to each person in consideration of his inherent dignity 

and the intrinsic value of the human being. These rights belong to any 

individual regardless of citizenship, nationality, ethnic origin, race, sex, 

language, religion, political beliefs, social status or any other criterion of 

differentiation. Unlike other categories of subjective rights, human rights 

are not conferred by the authority of the state, but are recognized and 

guaranteed by it, their existence being justified by human nature itself and 

by the need to protect the dignity of the person (Corsei, 2025). 

In legal doctrine, human rights are considered the legal expression 

of the relationship between the individual and the public authority, 

representing the limits that the state power is obliged to respect in the 

exercise of its powers. From this perspective, the state is not the holder of 

these rights, but the main guarantor of their respect and protection. The 

exercise of public authority must be carried out in accordance with the 

principles of legality, proportionality and necessity, any restriction of the 

exercise of a fundamental right being admissible only under the conditions 

expressly provided for by law and in compliance with constitutional and 

international standards. 

The contemporary notion of human rights is closely linked to the 

concept of human dignity. Dignity represents the supreme value that 

justifies the existence and protection of fundamental rights, being 

recognized both in international legal instruments and in the constitutions 
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of democratic states. From the perspective of the philosophy of law, 

dignity expresses the recognition of the value of each person as an end in 

itself, and not as a mere means for the achievement of economic, political 

or social interests. This approach decisively influenced the evolution of 

international human rights law after the Second World War, when the 

protection of the person became one of the priorities of the international 

community. 

The legal enshrinement of human rights determined the 

transformation of the relationship between the individual and the state. If 

in traditional conceptions the public authority benefited from a wide 

margin of appreciation in the exercise of power, the evolution of modern 

constitutionalism has imposed the limitation of the state's powers by 

recognizing certain rights that cannot be violated arbitrarily. Thus, 

fundamental rights do not represent only individual guarantees, but 

constitute true principles of organization of the democratic constitutional 

order, influencing legislative, executive and judicial activity. 

The universal character is one of the defining features of human 

rights. Universality assumes that all persons benefit from the same 

fundamental rights, without discrimination and independently of 

belonging to a particular state or political system. This principle enshrines 

the equality in dignity and rights of all people and imposes on states the 

obligation to ensure the effective protection of these rights for all persons 

under their jurisdiction. 

Another fundamental characteristic is the inalienability of human 

rights. These rights cannot be alienated, assigned or withdrawn arbitrarily, 

since they derive from the human condition itself. Even in exceptional 

situations, such as a state of war or a state of emergency, certain rights 

enjoy absolute protection. The right to life, the prohibition of torture, the 

prohibition of slavery and the principle of legality of criminalisation are 

examples of rights that may only be subject to derogations within the strict 

limits provided for by international law. 

The indivisibility and interdependence of human rights are two 

other principles enshrined in contemporary doctrine. Civil and political 

rights cannot be separated from economic, social and cultural rights, since 
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the effective exercise of one category directly depends on the guarantee of 

the other. Freedom of expression, for example, loses its effectiveness in 

the absence of access to education, and the right to work cannot be 

exploited in the absence of protection against discrimination or access to 

justice. This integrative vision has been consolidated by the evolution of 

international law and reflects the need to protect the person in all 

dimensions of his or her existence. 

At the same time, human rights imply both negative and positive 

obligations on the state. Negative obligations require the authorities to 

refrain from any arbitrary interference with the exercise of fundamental 

rights, while positive obligations require the adoption of the legislative, 

administrative and judicial measures necessary to effectively guarantee 

them. The jurisprudence of international courts has consistently 

demonstrated that The formal enshrinement of rights is not enough, the 

state being obliged to create efficient mechanisms through which 

individuals can truly benefit from the protection conferred by the law. 

In contemporary society, human rights can no longer be analyzed 

exclusively from the perspective of the relationship between the individual 

and public authorities. The development of digital technologies, the 

increasing influence of global economic actors, the cross-border 

circulation of data and the expansion of digital platforms have led to the 

emergence of new forms of vulnerability (Terec-Vlad, 2025,  pp. 93-106). 

Consequently, the protection of fundamental rights requires the 

involvement of both the state and international organizations, European 

institutions, the private sector and civil society, in a joint effort to adapt 

legal mechanisms to new economic and technological realities. 

Therefore, human rights represent the legal and axiological 

foundation of any democratic society. They define the limits of the 

exercise of public power, guarantee respect for human dignity and 

constitute the essential criterion for evaluating the functioning of the rule 

of law. Understanding the legal nature and characteristics of these rights 

constitutes the necessary premise for analyzing the historical evolution and 

contemporary protection mechanisms, aspects that will be developed in the 

following sections of this study. 
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1.2. The historical evolution of human rights 

 

The evolution of human rights is the result of a long historical, legal 

and philosophical process, influenced by the political and social 

transformations that have marked the development of human civilization. 

The consecration of these rights was not achieved in a single historical 

moment, nor does it represent the exclusive creation of modern law, but is 

the consequence of a continuous process of affirming individual freedom 

and limiting the arbitrary exercise of state power. The idea that every 

person has certain rights inherent in his or her nature was formulated in 

Antiquity, later developed by the philosophy of natural law and gradually 

enshrined in the fundamental legal instruments of the modern era (Muraru, 

and Tănăsescu, 2024, pp. 145-150). 

The first forms of legal limitation of the monarch's authority 

appeared in the Middle Ages, one of the most important moments being 

the adoption of the Magna Carta Libertatum in 1215. Although this 

document aimed mainly to protect the privileges of the English nobility, it 

enshrined principles that would profoundly influence the development of 

modern constitutionalism, such as the supremacy of law, the limitation of 

the sovereign's power and the guarantee of procedural rights against 

arbitrary detention. Later documents such as the Petition of Right (1628), 

the Habeas Corpus Act (1679) and the Bill of Rights (1689) consolidated 

the idea that the exercise of public power must be subject to the control of 

the law and that individual liberties benefit from effective legal protection. 

The 18th century was a defining moment in the development of 

human rights, with the rise of the Enlightenment and social contract 

theories. Philosophers such as John Locke, Montesquieu, and Jean-Jacques 

Rousseau argued that state power derives its legitimacy from the will of its 

citizens and should be exercised solely to protect the natural rights of the 

individual. These ideas directly influenced the adoption of the United 

States Declaration of Independence (1776) and the Declaration of the 

Rights of Man and of the Citizen (1789), documents that enshrined the 

principles of liberty, equality before the law, and the sovereignty of the 

people. 
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Although these documents represented a remarkable advance for 

their time, the protection of fundamental rights was still limited, influenced 

by the political and social context of the time. Many categories of people, 

such as women, slaves, and propertyless people, did not enjoy the same 

rights as other members of society. The evolution of the concept of the 

universality of human rights would only be consolidated in the following 

centuries, with the development of international law and the affirmation of 

the principle of legal equality. 

The decisive moment in the contemporary consecration of human 

rights is the period after the Second World War. The atrocities committed 

during the conflict demonstrated that the protection of the person cannot 

remain exclusively within the competence of states, making it necessary 

to establish international mechanisms capable of preventing serious 

violations of fundamental rights. In this context, in 1945 the United 

Nations was created, and on December 10, 1948 the General Assembly 

adopted the Universal Declaration of Human Rights, a document that for 

the first time systematically enshrined the fundamental rights and 

freedoms recognized to all human beings, without any form of 

discrimination1. 

Later, the international protection of human rights experienced 

continuous development through the adoption of binding conventions. In 

the European space, the European Convention on Human Rights of 1950 

established one of the most effective jurisdictional mechanisms for the 

protection of fundamental rights, offering individuals the possibility of 

directly appealing to the European Court of Human Rights when they 

consider that their rights have been violated by state authorities. The case 

law of this court has contributed decisively to the development of 

European standards on the protection of privacy, freedom of expression, 

the right to a fair trial, the prohibition of discrimination and respect for 

human dignity. 

 

1 Universal Declaration of Human Rights, adopted by the General Assembly of the United 

Nations through Resolution 217 A (III), on December 10, 1948. 
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European integration has led to the further strengthening of the 

system of protection of fundamental rights. The entry into force of the 

Charter of Fundamental Rights of the European Union and the 

development of the case law of the Court of Justice of the European Union 

have extended the legal guarantees granted to European citizens, in 

particular in areas such as the protection of personal data, non-

discrimination, social rights and access to justice. Today, human rights 

represent one of the fundamental principles governing the activity of the 

institutions of the European Union and condition the respect for 

democratic values by the Member States. 

The evolution of human rights cannot, however, be considered a 

completed process. The rapid transformations of contemporary society 

constantly generate new legal challenges, driven by the development of 

digital technologies, the use of artificial intelligence, climate change, 

armed conflicts, migration and transnational crime. These phenomena 

demonstrate that legal systems must continuously adapt to ensure effective 

protection of the individual and to maintain the balance between the 

general interest and respect for fundamental rights (Fuerea, European 

2023, pp. 27-39). 

 

1.3. Fundamental principles of human rights 

 

The protection of human rights is based on a set of fundamental 

principles that ensure the uniform interpretation and application of national 

and international legal norms. These principles represent essential 

benchmarks for the activity of public authorities and courts, contributing 

to the effective guarantee of fundamental rights and freedoms. They do not 

have only a theoretical value, but produce concrete legal effects, guiding 

both the process of developing legal norms and their application in practice 

(Bîrsan, 2021, pp. 21–32). 

A first fundamental principle is the universality of human rights. It 

expresses the idea that all human beings benefit from the same 

fundamental rights and freedoms, without any distinction based on criteria 

such as race, sex, language, religion, national or social origin, membership 
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of a minority, wealth or any other situation. Universality does not imply 

the standardization of national legal systems, but the recognition of the 

existence of a common core of rights that must be respected by all states, 

regardless of their political, economic or cultural organization. This 

principle constitutes the foundation of international cooperation in the field 

of human rights protection and justifies the existence of international 

monitoring and control mechanisms. 

Another defining principle is equality of rights and the prohibition 

of discrimination. Equality does not imply identical treatment of all 

persons in any situation, but rather the guarantee of equal opportunities 

and the application of the same legal regime to persons in comparable 

situations. At the same time, the principle allows the adoption of special 

protective measures in favor of vulnerable categories, when these aim to 

eliminate real inequalities and do not create unjustified privileges. From 

this perspective, combating discrimination is one of the essential 

obligations of the democratic state, requiring both the adoption of 

appropriate legislation and the development of effective public policies to 

ensure the effective exercise of fundamental rights. 

A central role is played by the principle of human dignity, 

considered the axiological foundation of the entire system of human rights. 

Dignity expresses the intrinsic value of each person and imposes the 

obligation on authorities to respect the physical and mental integrity of the 

individual, his moral autonomy and the freedom to develop his own 

personality. From this principle derives the prohibition of torture, inhuman 

or degrading treatment, slavery and any form of exploitation of the person. 

At the same time, human dignity is the criterion that must guide the 

interpretation of all fundamental rights, regardless of their nature (Miga-

Beșteliu, 2020, pp. 176–185). 

The contemporary system of human rights is also based on the 

principle of the indivisibility and interdependence of fundamental rights. 

The evolution of international law has demonstrated that civil and political 

rights cannot be separated from economic, social and cultural rights, since 

the effective exercise of each depends on the existence of the others. The 

right to education influences the exercise of freedom of expression, the 

right to health contributes to the realization of the right to life, and access 
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to justice is the guarantee of the protection of all fundamental rights. 

Consequently, states are obliged to adopt coherent public policies that 

allow the progressive and effective realization of all these rights. 

The principle of proportionality is also particularly important, 

governing any interference by public authorities with the exercise of 

fundamental rights. In a democratic society, no right is absolute, except in 

cases expressly provided for by international law. However, any restriction 

must be provided for by law, pursue a legitimate aim and be necessary and 

proportionate to the objective pursued. This principle allows for a balance 

to be struck between the general interests of society and the protection of 

individual freedoms, preventing the adoption of excessive or arbitrary 

measures. 

Closely linked to proportionality is the principle of the 

effectiveness of human rights protection. The mere enshrinement of rights 

in constitutional texts or international treaties is not enough if individuals 

do not have effective mechanisms for defending them. For this reason, 

states have the obligation to ensure the existence of effective remedies, 

independent and impartial courts, and institutions capable of preventing 

and sanctioning violations of fundamental rights. Effective protection also 

requires the execution of court decisions and compliance with obligations 

under international human rights treaties. 

In the context of contemporary transformations, these principles 

are gaining increasing importance. The development of digital 

technologies, the use of artificial intelligence, the processing of large 

volumes of data and the expansion of digital services generate new 

challenges for the protection of privacy, freedom of expression and equal 

treatment (Ungureanu, and Buruiană, 2024). From this perspective, the 

fundamental principles of human rights constitute indispensable 

benchmarks for the adaptation of legislation and for the interpretation of 

legal norms in relation to new social and technological realities (Toader, 

and Safta, 2023, pp. 34–41). 

Therefore, the fundamental principles of human rights are the 

elements that give coherence to the entire system of protection of the 

person. They ensure the balance between the authority of the State and the 
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freedom of the individual, guide the activity of public institutions and 

contribute to the consolidation of a democratic society based on respect for 

human dignity, equality and the rule of law. 

 

2. National, European and International Legal Framework for the 

Protection of Human Rights 

2.1. The Universal Declaration of Human Rights – the Foundation of 

International Human Rights Protection 

 

The enshrinement of human rights at the international level is the 

result of a broad process of legal and political reflection determined by the 

devastating consequences of the Second World War. Serious violations of 

fundamental rights, genocide, mass deportations and crimes against 

humanity have demonstrated that the protection of the individual cannot 

remain exclusively within the competence of states, and it is necessary to 

establish common international standards and mechanisms capable of 

preventing the repetition of such atrocities. In this context, the 

establishment of the United Nations in 1945 marked the beginning of a 

new stage in the development of international human rights law, based on 

the recognition of the inherent dignity of every person and on the 

promotion of peace, security and international cooperation (Predescu, 

2006, pp. 15–24). 

The first document with a universal vocation in the field of the 

protection of fundamental rights is the Universal Declaration of Human 

Rights, adopted on 10 December 1948 by the General Assembly of the 

United Nations through Resolution 217 A (III). Even though, from a legal 

point of view, the declaration is not binding like an international treaty, its 

importance is undeniable. Over time, its provisions have acquired a special 

authority in international law, numerous principles being taken over in 

international conventions, national constitutions and in the jurisprudence 

of international courts. In the doctrine, it has been appreciated that the 

Universal Declaration constitutes the founding act of the contemporary 

system of human rights protection and one of the most influential legal 

documents adopted in the 20th century. 
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The Preamble to the Declaration states that recognition of the 

inherent dignity and of the equal and inalienable rights of all members of 

the human family is the foundation of freedom, justice and peace in the 

world. This formulation expresses a fundamental paradigm shift in 

international law. Whereas previously the protection of the individual was 

considered an internal matter of each state, after 1948 human rights 

became a legitimate concern of the international community, and their 

observance began to constitute one of the criteria for assessing the 

democratic character of a state. 

The Declaration enshrines a complex catalogue of civil, political, 

economic, social and cultural rights, demonstrating their indivisible and 

interdependent nature. Civil and political rights include the right to life, 

liberty and security of the person, the prohibition of slavery, the 

prohibition of torture, equality before the law, the right to a fair trial, the 

presumption of innocence, freedom of movement, freedom of thought, 

conscience and religion, freedom of expression, freedom of assembly and 

the right to participate in public life. At the same time, the declaration 

recognizes economic, social and cultural rights such as the right to work, 

the right to an adequate standard of living, the right to education, the right 

to health protection and the right to take part in cultural life. 

An essential contribution of the Universal Declaration consists in 

affirming the principle of the universality of human rights. Article 1 

establishes that all human beings are born free and equal in dignity and 

rights, and Article 2 enshrines the principle of non-discrimination in the 

exercise of all the rights and freedoms provided for in the document. These 

provisions have decisively influenced the subsequent development of 

international and European law, constituting the foundation of the 

conventions adopted in the following decades on the elimination of racial 

discrimination, the protection of women's rights, the rights of the child, the 

rights of persons with disabilities and the protection of refugees. 

The influence of the Universal Declaration, however, goes beyond 

the sphere of international law. Numerous constitutions adopted after 1948 

have taken over the principles enshrined in this document, integrating into 

the domestic legal order guarantees regarding individual freedom, equality 
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before the law, protection of private life and access to justice. The 

Constitution of Romania also enshrines a complex system of fundamental 

rights and freedoms, harmonized with European and international 

standards, and the interpretation of constitutional provisions is carried out 

in accordance with the international human rights treaties to which 

Romania is a party. 

Today, the relevance of the Universal Declaration remains 

particularly relevant. The transformations of contemporary society – 

digitalization, the use of artificial intelligence, migration, armed conflicts, 

climate change and the development of new technologies – generate legal 

challenges that could not have been anticipated in 1948. However, the 

principles of enshrined in the Declaration continue to provide the 

necessary value framework for the interpretation and application of legal 

norms in relation to new social realities. Respect for human dignity, 

equality, freedom and the prohibition of discrimination remain essential 

benchmarks for any democratic system and for the activity of all public 

authorities. 

The importance of the Universal Declaration of Human Rights 

cannot be assessed exclusively in terms of its historical value. It represents 

the starting point for the development of the entire contemporary system 

of protection of fundamental rights and continues to inspire the evolution 

of international, European and constitutional law. Although modern 

mechanisms for guaranteeing human rights are much more complex than 

those existing in 1948, the principles enshrined in the Declaration retain 

their current character and constitute the foundation for the interpretation 

of all legal instruments subsequently adopted in the field of protection of 

fundamental rights (Popescu, 2021, pp. 41–58). 

 

2.2. The European Convention on Human Rights – the main regional 

instrument for the protection of fundamental rights 

 

After the end of the Second World War, European states became 

aware that the mere formal enshrinement of fundamental rights was not 

enough to prevent the repetition of the abuses that marked the first half of 

the 20th century. It was necessary to establish an international legal 
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mechanism that would allow for the control of compliance with the 

obligations assumed by states and to offer individuals the opportunity to 

obtain effective protection of their rights. In this context, under the aegis 

of the Council of Europe, on 4 November 1950 the Convention for the 

Protection of Human Rights and Fundamental Freedoms was adopted, 

which entered into force on 3 September 1953. The Convention 

represented the first international treaty that established a permanent 

jurisdictional system intended for the protection of human rights, 

becoming a model for numerous legal instruments subsequently adopted 

at regional and international level. 

The originality of the Convention lies not only in the catalogue of 

rights it guarantees, but above all in the control mechanism established to 

ensure their respect. Individuals who consider that a State party has 

violated their rights under the Convention may bring an action before the 

European Court of Human Rights, after exhausting domestic remedies. 

This mechanism transforms the individual from a mere beneficiary of 

international norms into a genuine subject of international human rights 

law, capable of seeking judicial protection against their own State. 

The Convention guarantees a complex set of civil and political 

rights that constitute the core of European protection of fundamental 

rights. These include the right to life, the prohibition of torture and 

inhuman or degrading treatment, the prohibition of slavery and forced 

labour, the right to liberty and security, the right to a fair trial, respect for 

private and family life, freedom of thought, conscience and religion, 

freedom of expression, freedom of assembly and association, and the right 

to an effective remedy. These rights have been progressively developed 

through additional protocols, which have extended the scope of protection 

by enshrining the right to property, the right to education, the right to free 

elections, and the abolition of the death penalty (Selejan-Guțan, 2023, pp. 

45–63). 

A defining element of the system established by the Convention is 

the evolutionary nature of its interpretation. The European Court of Human 

Rights has consistently held that the provisions of the Convention must be 

interpreted as a “living instrument”, adapted to the social and legal realities 
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existing at the time of the resolution of cases. This approach has allowed 

the protection of fundamental rights to be extended to phenomena that 

could not have been anticipated at the time of the adoption of the 

Convention, such as the protection of personal data, electronic 

surveillance, bioethics, the use of new technologies or the impact of 

artificial intelligence on individual rights and freedoms (Dogaru, and  

Negru, 2019, pp. 201–214). 

The case-law of the European Court of Human Rights plays an 

essential role in the development of European standards. Its decisions do 

not only resolve individual disputes, but also contribute to the uniform 

interpretation of the provisions of the Convention and guide the work of 

national authorities. Member States are obliged to execute the judgments 

of the Court, and the measures adopted for this purpose frequently lead to 

legislative amendments, changes in judicial practice or institutional 

reforms. Thus, the case-law of the Court has a direct influence on the 

development of domestic law and on the strengthening of guarantees for 

the protection of fundamental rights. 

For Romania, accession to the Convention and recognition of the 

jurisdiction of the European Court of Human Rights represented a 

landmark moment in the process of consolidating the rule of law. The case-

law of the Court has contributed to the improvement of national legislation 

in areas such as the reasonable length of trials, protection of property, 

freedom of expression, enforcement of judgments, conditions of detention 

or respect for private life. At the same time, Romanian courts constantly 

use the case-law of the Court as an interpretative reference in resolving 

cases concerning fundamental rights, which demonstrates the integration 

of European standards into the domestic legal order. 

Currently, the European Convention on Human Rights continues 

to represent the main regional instrument for the protection of fundamental 

rights. The new challenges generated by digitalization, cybercrime, 

migration, combating terrorism, the use of artificial intelligence and 

environmental protection require a dynamic interpretation of the 

provisions of the Convention, capable of responding to changes in 

contemporary society without diminishing the level of protection of the 

person (Ungureanu, and Buruiană, 2025). In this regard, the European 
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Court of Human Rights plays a decisive role in identifying a balance 

between the public interest and respect for individual rights, constantly 

reaffirming the fact that authentic democracy cannot exist in the absence 

of effective protection of fundamental rights and freedoms (Sudre, 2018, 

pp. 87–105). 

Through the efficiency of the judicial mechanism it establishes and 

through the influence it exerts on national legislation, the European 

Convention on Human Rights represents one of the most important 

international legal instruments in the field of human rights protection 

(Corsei, and Ștefănoaia, 2022). The evolution of the Court's case-law 

demonstrates that the protection of fundamental rights is a continuous 

process, which must be permanently adapted to new social, technological 

and legal realities, without losing sight of the supreme value that human 

dignity represents. 

 

2.3. The Charter of Fundamental Rights of the European Union and the 

protection of rights in the digital age 

 

The process of European integration has led to the development of 

its own system of protection of fundamental rights, complementary to that 

established by the European Convention on Human Rights. Although the 

founding treaties of the European Communities were initially 

predominantly economic in nature, the case law of the Court of Justice of 

the European Union has gradually recognised the existence of fundamental 

rights that form part of the general principles of Union law. This 

development has led to the adoption of the Charter of Fundamental Rights 

of the European Union, proclaimed in 2000 and becoming legally binding 

with the entry into force of the Treaty of Lisbon on 1 December 2009. 

The Charter is the first European Union document to bring together 

in a single instrument the civil, political, economic and social rights 

recognised to persons under the jurisdiction of the Member States when 

they apply Union law. Its structure is built around fundamental values – 

dignity, freedoms, equality, solidarity, citizenship and justice – reflecting 

the modern concept according to which the protection of human rights 
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must be complete and indivisible. In this sense, the Charter does not limit 

itself to taking over the rights enshrined in the European Convention on 

Human Rights, but also introduces additional guarantees adapted to the 

specifics of European integration. 

Of particular importance is the express enshrining of the right to 

the protection of personal data, provided separately from the right to 

respect for private life. This separation highlights the increasing relevance 

of data protection in contemporary society and obliges the European 

institutions and the Member States to ensure the lawful, fair and 

transparent processing of information concerning individuals. In the 

context of the development of the digital economy and the massive use of 

online platforms, this right has become one of the pillars of the protection 

of fundamental rights in the European Union (Stoica, and Baias (coord.), 

2021, pp. 45–52). 

The case law of the Court of Justice of the European Union has 

played an essential role in strengthening these guarantees. The Court has 

repeatedly stressed that the processing of personal data must respect the 

principle of proportionality and give individuals effective control over the 

information concerning them. Judgments such as Google Spain (2014), 

concerning the “right to be forgotten”, or Schrems I (2015) and Schrems 

II (2020), concerning the transfer of data to third countries, have 

demonstrated that the protection of privacy and personal data constitute 

fundamental values of the European legal order and also limit the activity 

of large digital platforms and public authorities (Lenaerts, and Gutiérrez-

Fons, 2022, pp. 312–328). 

The relevance of the Charter is also highlighted by the challenges 

generated by the development of artificial intelligence. The use of 

algorithms in administration, justice, health, education or public security 

can affect rights such as equal treatment, data protection, freedom of 

expression and access to justice. For this reason, the European Union 

adopted the 

Artificial Intelligence Regulation (AI Act), the first European 

legislative framework intended to regulate artificial intelligence systems 

according to the level of risk they pose to fundamental rights. The 

Regulation aims to ensure that the development and use of artificial 
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intelligence respects democratic values, human dignity and the principles 

enshrined in the Charter1. 

At the same time, the Charter of Fundamental Rights has a direct 

influence on the national legal order. The courts of the Member States are 

obliged to apply its provisions when resolving cases falling within the 

scope of application of Union law, and the interpretation provided by the 

Court of Justice contributes to the unification of protection standards at 

European level. For Romania, this mechanism is of particular importance 

in areas such as data protection, combating discrimination, consumer 

rights, judicial cooperation and access to justice. 

Therefore, the Charter of Fundamental Rights of the European 

Union represents one of the most modern and dynamic instruments for the 

protection of human rights. It reflects the adaptation of the European 

system of protection to the realities of the digital society and provides the 

necessary legal framework for reconciling technological progress with 

respect for human dignity, freedom and equality. 

 

3. Contemporary challenges and perspectives on the protection of 

human rights 

 

The evolution of contemporary society demonstrates that the 

protection of human rights is a dynamic process, constantly adapting to 

economic, social and technological changes. While international and 

European legal instruments have created a complex system of 

guaranteeing fundamental rights (Corsei, Zisu, and Țoncu, 2023, pp. 52-

60), its efficiency depends on the capacity of states and international 

institutions to respond to the new challenges generated by societal 

transformations. Respect for human rights no longer requires only the 

existence of adequate legal norms, but also the implementation of efficient 

public policies, capable of ensuring the effective protection of the 

individual in increasingly complex contexts (Vida, 2022, pp. 89–104). 

 

1 Regulation (EU) 2024/1689 on the establishment of harmonised rules in the field of 

artificial intelligence (AI Act). 
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One of the most important challenges is represented by the 

development of digital technologies and the expansion of the use of 

artificial intelligence. The automation of decision-making processes, the 

use of algorithms in public administration, health, education or the judicial 

system and the processing of impressive volumes of personal data can 

generate risks regarding respect for privacy, equal treatment and 

transparency of the decision-making process. For this reason, the European 

regulatory framework aims to develop mechanisms that allow the 

responsible use of innovative technologies, without affecting fundamental 

rights. 

At the same time, the phenomenon of migration, armed conflicts 

and humanitarian crises continue to raise complex issues regarding the 

protection of vulnerable persons. The right to life, the prohibition of 

torture, the right to asylum, the protection of refugees and respect for 

human dignity must be guaranteed regardless of the existing political or 

security circumstances. These situations require the strengthening of 

cooperation between states and international organizations, as well as the 

uniform application of international human rights standards. 

Another major challenge is the fight against discrimination and the 

promotion of equal opportunities. Despite legislative progress, 

discrimination continues to affect many social categories, limiting their 

access to education, work, health services or justice. In this context, the 

protection of human rights requires not only the sanctioning of 

discriminatory acts, but also the adoption of preventive and educational 

measures aimed at promoting tolerance, inclusion and mutual respect. 

Likewise, the consolidation of the rule of law remains an 

indispensable condition for the guarantee of fundamental rights. The 

independence of the judiciary, respect for the principle of legality, 

transparency in the activities of public authorities and the fight against 

corruption contribute directly to the effective protection of citizens’ rights 

and freedoms. In the absence of strong and independent institutions, rights 

enshrined in law risk remaining mere declarations of principle, lacking 

practical efficiency. 

In the future, the protection of human rights will depend on the 

capacity of legal systems to respond to new social and technological 
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realities, without affecting the fundamental values of democracy. Adapting 

legislation, strengthening international cooperation, developing legal 

education and promoting a culture of respect for human rights are essential 

directions for maintaining a high level of protection of the individual and 

for strengthening citizens’ trust in state institutions (Cercel, 2021, pp. 131–

149). 

In conclusion, human rights continue to represent the foundation 

of any democratic society and the main criterion for assessing respect for 

the rule of law. Although contemporary challenges are increasingly 

complex, the values enshrined in international and European legal 

instruments remain relevant and provide the necessary framework for the 

development of effective mechanisms for the protection of human dignity, 

freedom and equality. Respect for these values is not only a legal 

obligation of states, but also an essential condition for the development of 

a democratic, fair and inclusive society1. 

 

Conclusions 

 

 Human rights are the foundation of the democratic legal order and 

one of the most important achievements of modern civilization. Their 

evolution demonstrates that the protection of the individual is not only a 

legal obligation of the state, but also an indispensable condition for the 

existence of a society founded on freedom, equality, justice and respect for 

human dignity. Over time, human rights have undergone a continuous 

process of development and consolidation, determined both by social and 

political transformations and by the need to prevent abuses against the 

individual. 

The analysis carried out in the present study highlights the fact that 

the contemporary system of human rights protection is built on an 

interdependence between national, European and international 

 

1 International Covenant on Civil and Political Rights, adopted by the General Assembly 

of the United Nations on 16 December 1966, ratified by Romania by Decree no. 

212/1974. 
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mechanisms. Legal instruments such as the Universal Declaration of 

Human Rights, the European Convention on Human Rights and the 

Charter of Fundamental Rights of the European Union have contributed 

decisively to the development of common standards of protection and to 

the consolidation of the obligation of states to respect and guarantee 

fundamental rights. At the same time, the work of international and 

European courts has played a decisive role in the interpretation and 

application of these standards, ensuring effective and dynamic protection 

of individual rights. 

At the same time, research demonstrates that the protection of 

human rights cannot be considered a completed process. Technological 

evolution, accelerated digitalization, the use of artificial intelligence, 

migration, armed conflicts, climate change and the emergence of new 

forms of vulnerability require the permanent adaptation of the legal 

framework and institutional mechanisms (Terec-Vlad, pp. 41-47). These 

transformations generate complex challenges, which require the 

identification of a balance between protecting the public interest and 

respecting fundamental rights and freedoms, without affecting their 

essence. 

An essential role falls to the state, which has the obligation to 

ensure not only the legislative enshrinement of fundamental rights, but also 

their effective exercise through independent institutions, an impartial 

judiciary and public policies oriented towards the protection of the 

individual. Equally, cooperation between international organisations, 

European institutions, national authorities and civil society is an 

indispensable element for strengthening the culture of human rights and 

preventing their violations. 

Last but not least, respect for human rights must be seen as a shared 

responsibility, which goes beyond the scope of legal obligations and 

involves the assumption of fundamental values by the whole of society. 

Legal education, the promotion of tolerance, the fight against 

discrimination and the strengthening of the rule of law contribute directly 

to the development of a democratic society in which fundamental rights 

and freedoms are effectively respected and protected. 
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In conclusion, human rights remain the main benchmark of 

contemporary democracy and the fundamental criterion for assessing the 

legitimacy of the exercise of public power. The efficiency of the protection 

system depends on the capacity of states to effectively apply the principles 

enshrined in national and international legal instruments, to respond to the 

challenges generated by the evolution of society and to maintain human 

dignity at the centre of all public policies. Only by respecting these 

requirements can a truly democratic society be consolidated, in which 

freedom, equality and justice are not mere ideals, but effectively 

guaranteed and protected values. 
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Abstract: The digital transformation of society and the accelerated 

development of technologies based on artificial intelligence have 

significantly changed the way cybercrime manifests itself, leading to the 

emergence of new forms of cyber fraud, characterized by a high degree of 

complexity and increased difficulties in the process of identifying and 

holding perpetrators accountable. The automation of cyber attacks, the use 

of algorithms capable of generating credible false content, the development 

of deepfake technologies and the improvement of social engineering 

methods assisted by artificial intelligence increase the vulnerability of 

individuals, public institutions and economic operators. In this context, this 

study analyzes the main legal implications generated by the use of artificial 

intelligence in the commission of cyber fraud, with a focus on the 

applicable national, European and international regulatory framework. 

The research aims to examine the concept of cyber fraud, identify the main 

ways of using artificial intelligence in criminal activity, as well as evaluate 

the efficiency of legal mechanisms designed to prevent and combat these 

acts. The analysis is based on the interpretation of the legislation in force, 

the use of specialized doctrine and the examination of relevant European 

and international legal instruments. The study highlights the need for 

continuous adaptation of legislation and judicial practice to technological 

evolution, as well as the importance of international cooperation in 

combating cybercrime. In conclusion, effective protection against 

cybercrime requires the development of modern legal mechanisms, capable 

of responding to the challenges generated by the use of artificial 
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intelligence, without affecting the fundamental rights and freedoms of the 

individual. 

Keywords: computer fraud; computer crime; artificial intelligence; 

criminal law; digital evidence. 

 

 

Introduction 

 

 The accelerated development of information and communications 

technology has led to profound transformations in all areas of social, 

economic and legal life, generating undeniable benefits in terms of 

streamlining human activities, access to information and the development 

of the digital economy. At the same time, technological progress has 

created the premises for the emergence of new forms of crime, 

characterized by a high degree of complexity, mobility and adaptability. 

Cybercrime has long exceeded the limits of attacks on computer systems, 

becoming a transnational phenomenon with major implications for 

cybersecurity, economic stability and the protection of fundamental rights 

of individuals (Terec-Vlad, 2025, pp. 78-90). 

Within this phenomenon, computer fraud occupies a distinct place 

due to the diversity of methods of commission and the extent of the 

damage caused to individuals, public institutions and the business 

environment. While in the past these crimes involved the use of relatively 

limited IT techniques, technological evolution has led to the emergence of 

sophisticated fraud mechanisms based on automation, algorithmic analysis 

and the exploitation of vulnerabilities in IT systems and human behavior. 

Currently, cyber attacks are increasingly well-organized, benefit from 

advanced technological resources and are frequently carried out by 

criminal groups operating at an international level. 

A significant role in this transformation is played by the 

development of artificial intelligence (Terec-Vlad, and Ungureanu, 2025). 

Tools based on artificial intelligence can generate audio, video and text 

content with a high degree of realism, can automate the process of 

identifying IT vulnerabilities and can facilitate the development of 

complex phishing, financial fraud or identity theft campaigns. Although 

these technologies are developed mainly for legitimate purposes and 
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contribute to economic and social progress, their use for criminal purposes 

raises particularly complex legal and ethical issues. Thus, artificial 

intelligence becomes a factor that amplifies the efficiency of traditional 

methods of computer fraud and contributes to the emergence of new forms 

of cybercrime. 

The complexity of these phenomena is accentuated by the cross-

border nature of computer crimes. Perpetrators can act from different 

jurisdictions, use globally distributed computer infrastructures and exploit 

differences between national legislative systems. In these conditions, the 

investigation of computer fraud requires not only the use of modern 

methods of managing digital evidence, but also effective cooperation 

between judicial authorities, European bodies and international 

organizations competent in the field of combating computer crime. 

In recent years, the European Union and the Council of Europe have 

paid particular attention to strengthening the regulatory framework 

applicable to cybersecurity and the use of artificial intelligence. The 

adoption of the Regulation on Artificial Intelligence (AI Act), the 

development of European legislation on the security of networks and 

information systems, as well as the application of the Budapest Convention 

on Cybercrime demonstrate the constant concern for adapting legal norms 

to technological evolution (Corsei, 2025, pp. 88-97). At the same time, in 

domestic law, the criminalization of computer fraud and the development 

of the regulatory framework on the management of electronic evidence 

reflect the need to protect heritage, data and trust in the digital 

environment. 

However, the dynamics of the development of information 

technologies often exceed the pace at which legislation evolves. The 

emergence of generative artificial intelligence systems, the development 

of deepfake technologies, the use of applications capable of reproducing a 

person's voice or image and the automation of computer attacks generate 

significant difficulties in the legal qualification of facts, the identification 

of perpetrators, the management of evidence and the establishment of 

criminal liability. In this context, an interdisciplinary approach becomes 
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necessary, combining legal analysis with the understanding of the 

technical mechanisms used in the commission of crimes. 

This study aims to analyze the impact of artificial intelligence on the 

evolution of computer fraud and to highlight the main legal challenges 

generated by the use of these technologies in criminal activity. The 

research aims to examine the regulatory framework applicable in 

Romanian, European and international law, identify the main forms of 

manifestation of computer fraud facilitated by artificial intelligence, as 

well as evaluate the efficiency of existing mechanisms for the prevention, 

investigation and sanctioning of these crimes. At the same time, the 

prospects for the development of legislation in the context of technological 

progress and the need to strengthen international cooperation in the field 

of combating cybercrime. 

In the development of this study, specific methods of legal research 

were used, namely normative analysis, comparative method, research of 

specialized doctrine and examination of relevant judicial practice. The 

interdisciplinary approach adopted aims to highlight the relationship 

between technological evolution and the adaptation of legal protection 

mechanisms, starting from the premise that the efficiency of combating 

computer fraud depends not only on the existence of adequate 

criminalization norms, but also on the capacity of the authorities to 

anticipate and manage the risks generated by the use of artificial 

intelligence in the digital environment. 

 

1. General considerations on computer fraud 

1.1. The concept and defining elements of computer fraud 

 

The digital transformation of society has led to significant changes 

in the way economic, administrative and social activities are carried out, 

generating unprecedented opportunities for technological development. At 

the same time, however, digitalization has created the premises for the 

emergence of new forms of criminal conduct, adapted to the specifics of 

the computer environment and characterized by the use of digital 

technologies as an instrument, means or object of illicit activity. In this 

context, computer fraud represents one of the most dynamic and complex 
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forms of computer crime, both through the diversity of the ways in which 

it is committed and through the economic and social impact it produces. 

From a legal perspective, computer fraud is characterized by the 

unauthorized use of computer systems, programs or computer data for the 

purpose of obtaining an unjust patrimonial benefit or causing damage to 

another person. The peculiarity of this crime is that the fraudulent 

mechanism does not always involve direct contact between the perpetrator 

and the victim, the criminal activity being carried out through information 

technologies and electronic communications. This characteristic 

differentiates computer fraud from classic forms of deception and explains 

the difficulties encountered in identifying the perpetrators and managing 

evidence. 

In Romanian criminal law, the crime of computer fraud is regulated 

in the Criminal Code, being incriminated as a distinct act from other 

computer crimes. The legislator aimed to protect the patrimony, trust in 

computer systems and the security of operations carried out in the digital 

environment. The material element of the crime may consist, as the case 

may be, in the introduction, modification, deletion or restriction of access 

to computer data or in preventing the functioning of an computer system, 

if these actions are carried out for the purpose of obtaining a material 

benefit and cause harm to a person (Antoniu (coord.), 2016, pp. 522–534). 

Unlike traditional forms of fraud, cyber fraud usually involves the 

exploitation of technical or human vulnerabilities (Terec-Vlad, and Rusu, 

2026, pp. 82-104). In practice, perpetrators use a variety of methods, such 

as unauthorized access to bank accounts, manipulation of electronic 

transactions, interception of communications, compromising computer 

systems, the use of malicious programs or misleading users through social 

engineering techniques. In recent years, these methods have become 

considerably more sophisticated by integrating artificial intelligence-based 

tools, capable of personalizing attacks and reducing the possibility of 

identifying fraudulent behavior. A defining element of cyber fraud is its 

transnational nature. The digital infrastructure allows perpetrators to act 

from any jurisdiction, using servers located in different countries, 

encryption of communications and automatic anonymization mechanisms. 
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This reality complicates both the establishment of the competence of 

judicial authorities and international cooperation in criminal prosecution 

and enforcement of court decisions (Corsei, Zisu, and Țoncu, 2023, pp. 

52-60). For this reason, the effective fight against computer fraud requires 

the harmonization of national legislation and the development of effective 

instruments of cooperation between states. 

The specialized literature emphasizes that computer fraud can no 

longer be analyzed exclusively from the perspective of the patrimonial 

damage caused to the victim. Today, such crimes affect public trust in 

digital services, the functioning of financial institutions, the security of 

critical infrastructures and even the stability of economic relations. The 

size of these effects justifies the approach to computer fraud as a 

phenomenon of national and European security, which explains the 

intensification of legislative and institutional efforts to prevent and combat 

this type of crime (Dobrinoiu, 2020, pp. 640–648). 

Currently, the development of artificial intelligence determines a paradigm 

shift in terms of the way in which computer fraud is committed. 

Algorithms capable of generating texts, images, audio or video materials 

with a high degree of realism allow authors to develop methods of 

deception that are much more convincing than those used in the past. 

Consequently, the distinction between genuine and fraudulent 

communication is becoming increasingly difficult, which requires the 

permanent adaptation of legal and technical mechanisms for preventing, 

investigating and sanctioning these acts (Dascălu, 2018, pp. 95–118). 

Therefore, computer fraud must be understood as a complex crime, 

in continuous evolution, the dynamics of which are directly influenced by 

technological progress. The efficiency of combating it depends on the 

existence of a framework coherent regulatory framework, international 

cooperation and the capacity of competent authorities to use modern 

investigative methods, compatible with the specifics of contemporary 

cybercrime. 
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1.2. The evolution of cybercrime in the context of digital transformation 

 

Cybercrime has undergone constant evolution, driven by the 

accelerated pace of development of digital technologies and the expansion 

of the use of information systems in all sectors of society. While the first 

cyber incidents were experimental in nature and aimed mainly at 

demonstrating technical skills or affecting the functioning of information 

systems, cybercrime is now an organized phenomenon, predominantly 

oriented towards obtaining significant economic benefits. This 

transformation reflects the change in the motivation of the perpetrators, but 

also the adaptation of criminal methods to new technological and 

economic realities. 

The digitalization of financial services, the development of e-

commerce, the widespread use of mobile applications and the migration of 

administrative activities to the online environment have led to an 

exponential increase in the volume of processed data and the economic 

value of digital information. In this context, information systems have 

become attractive targets for criminal groups, which exploit technical 

vulnerabilities, configuration errors or the lack of an adequate 

cybersecurity culture. In many situations, the human factor remains the 

most vulnerable link, with perpetrators resorting to psychological 

manipulation techniques to gain access to confidential information or 

financial resources. 

A defining characteristic of contemporary cybercrime is the 

professionalization of criminal activity. In recent years, the emergence of 

organized structures that operate according to business-specific models 

has been observed, with roles distributed between developers of malicious 

programs, administrators of compromised IT infrastructures, financial 

intermediaries and individuals specialized in the valorization of the 

proceeds of crime. This organization increases the efficiency of attacks and 

complicates the work of judicial bodies, since each participant contributes 

to the achievement of a distinct stage of criminal activity. 

Digital transformation has also changed the ways in which computer 

fraud is carried out. While in the past these involved direct interventions 
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on IT systems, today perpetrators use complex social engineering 

techniques, attack automation and tools based on artificial intelligence. 

Algorithms can analyze large volumes of information available online, 

identifying the profile of victims and personalizing fraudulent messages so 

that they appear authentic. This capability significantly increases the 

success rate of attacks and reduces the possibility of identifying fraudulent 

behavior by users (Fuerea, 2023, pp. 412–420). 

Another relevant phenomenon is the development of clandestine 

online markets, where personal data, authentication credentials, malicious 

software and services designed to facilitate cyberattacks are traded. These 

platforms allow even people without advanced technical knowledge to 

carry out criminal activities by purchasing already developed tools. Thus, 

access to sophisticated means of attack is becoming easier, which 

contributes to the expansion of the criminal phenomenon and the 

diversification of fraud typologies. 

In this context, artificial intelligence produces a significant change 

in the dynamics of cybercrime. Generative systems can create personalized 

emails, fake documents, images and extremely convincing audio or video 

materials, used to mislead victims. Some applications are also capable of 

automating the identification of IT vulnerabilities and optimizing attack 

strategies based on previously obtained results. These developments 

increase the difficulty of preventing and investigating IT fraud and require 

the development of modern methods of forensic analysis and digital 

evidence management (Vasiu, and Vasiu, 2021, pp. 57–79). 

From the perspective of criminal law, this development generates 

important challenges regarding the legal classification of the facts, the 

establishment of criminal participation and the individualization of 

liability. In situations where artificial intelligence is used exclusively as an 

instrument of criminal activity, liability lies with the people who design, 

control or use these systems for illicit purposes. However, the increasing 

degree of autonomy of some IT applications and the complexity of 

algorithmic processes require continuous reflection on the adequacy of the 

existing legislative framework and the need for legal solutions adapted to 

technological progress. 
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In conclusion, the evolution of cybercrime demonstrates that 

technological progress produces ambivalent effects. On the one hand, it 

contributes to the development of the digital economy and the efficiency 

of social and economic activities, and on the other hand, it offers new 

opportunities for criminal activities. In these circumstances, strengthening 

cybersecurity, improving the regulatory framework and developing 

international cooperation are essential conditions for limiting the impact 

of computer fraud and protecting trust in the digital environment. 

 

1.3. Main forms of computer fraud 

 

The diversification of digital services and the expansion of the use 

of computer technologies have led to the emergence of increasingly varied 

ways of committing computer fraud. The evolution of these crimes is 

closely linked to technological development, with perpetrators constantly 

adapting the methods used to exploit the vulnerabilities of computer 

systems and user behavior. Currently, computer fraud no longer 

exclusively targets financial institutions or large companies, but equally 

affects individuals, public authorities and economic operators of any size. 

One of the most widespread forms of computer fraud is phishing, 

consisting of the transmission of electronic messages that imitate official 

communications from banking institutions, public authorities or well-

known companies, with the aim of obtaining authentication data, banking 

information or other confidential data. In recent years, traditional phishing 

methods have been complemented by artificial intelligence-assisted 

techniques, capable of generating personalized messages, written in 

natural language and adapted to the profile of each victim. This evolution 

reduces the possibility of identifying fraud attempts and increases the 

efficiency of attacks. 

Another important category is computer banking fraud, carried out 

through unauthorized access to bank accounts, manipulation of electronic 

transactions or fraudulent use of payment instruments. In many situations, 

the perpetrators combine computer techniques with social engineering 

methods, causing victims to voluntarily authorize seemingly legitimate 
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financial operations. The complexity of these frauds is amplified by the 

use of applications capable of simulating the identity of representatives of 

financial institutions or reproducing their voices through voice synthesis 

technologies (Vasiu, and Vasiu, 2022, pp. 123–145). 

In recent years, a phenomenon that has been continuously expanding 

is fraud based on deepfake technology. By using artificial intelligence 

algorithms, perpetrators can generate images, audio recordings or videos 

that reproduce with a high degree of fidelity the voice and appearance of a 

person. These materials are used to mislead victims, obtain financial 

transfers, compromise the reputation of individuals or facilitate identity 

theft. The particularity of these frauds lies in the difficulty of verifying the 

authenticity of digital content and the speed with which false information 

can be distributed through online platforms (UNODC, 2024, pp. 91–118). 

Another frequently encountered modus operandi is the compromise 

of business electronic communications, known in the specialized literature 

as Business Email Compromise (BEC). In such situations, perpetrators 

gain access to the electronic correspondence accounts of a commercial 

company or create email addresses very similar to the official ones, 

requesting payments to accounts controlled by criminal groups. The 

development of artificial intelligence allows the automatic analysis of 

commercial correspondence and the generation of messages perfectly 

adapted to the communication style of impersonated persons, which makes 

the identification of fraud much more difficult. 

Fraud involving digital assets and cryptocurrencies is also becoming 

increasingly common. The popularity of investments in such assets has 

been exploited by people who create fictitious investment platforms, non-

existent projects or pyramid schemes promoted through social networks. 

Artificial intelligence is used to carry out extremely convincing 

promotional campaigns, to automatically generate advertising content and 

to interact with potential victims through conversational applications. 

These mechanisms increase the credibility of frauds and allow them to 

expand rapidly internationally. 

The use of malicious software designed to obtain financial benefits 

cannot also be ignored. Ransomware programs, applications that intercept 

authentication data or tools capable of monitoring user activity are used to 
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compromise computer systems and obtain significant amounts of money. 

In many cases, artificial intelligence helps to optimize these programs by 

automatically identifying vulnerabilities and adapting attack strategies 

based on the security measures encountered. 

The analysis of these forms of fraud highlights the fact that the 

common element is not exclusively the use of information technology, but 

the exploitation of user trust and the exploitation of existing technical 

vulnerabilities. In this sense, artificial intelligence does not create new 

crimes in the legal sense, but significantly changes the way in which the 

acts are carried out and the efficiency of the mechanisms used by the 

perpetrators. This reality requires the continuous adaptation of prevention 

policies, the development of modern investigative tools and the 

strengthening of cooperation between national authorities and 

international bodies competent in combating cybercrime (Europol, 2024, 

pp. 18–36). 

Therefore, the main forms of cyberfraud demonstrate that 

technological progress is accompanied by legal and social risks that cannot 

be ignored. Understanding the mechanisms used by perpetrators and the 

way in which artificial intelligence influences criminal activity is an 

essential condition for the development of effective legislative and 

institutional measures, capable of providing an adequate level of 

protection to individuals, institutions and the business environment. 

 

2. Artificial Intelligence – a factor in the evolution of computer fraud 

2.1. The role of artificial intelligence in the commission of computer 

fraud 

 

Artificial intelligence is one of the most important technological 

innovations of the 21st century, being used in a growing number of fields, 

such as medicine, education, industry, public administration, the financial 

sector and justice. The ability of systems based on artificial intelligence to 

analyze impressive volumes of data, to identify behavioral patterns and to 

generate content close to that created by humans has determined a 

profound transformation of the way in which economic and social 
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activities are carried out (Russell, and Norvig, 2021, pp. 1–34). At the 

same time, these characteristics have also been exploited by criminal 

groups, which use artificial intelligence to develop increasingly 

sophisticated and difficult to identify fraud methods. 

Unlike traditional IT tools, artificial intelligence systems allow the 

automation of complex processes that previously required the direct 

intervention of the author. Modern algorithms can quickly analyze the 

information available in the online environment, identify potential victims 

and generate messages adapted to their profile. Thus, cyber attacks are no 

longer carried out randomly, but are personalized according to the 

behavior, interests or professional activity of the targeted individuals. This 

personalization considerably increases the efficiency of cyber fraud and 

reduces the likelihood that victims will identify the attempted deception. 

One area in which the influence of artificial intelligence is evident is 

the automation of phishing campaigns. If in the past fraudulent messages 

frequently contained errors of expression, general formulations or clues 

that allowed the identification of their illicit nature, applications based on 

artificial intelligence currently generate coherent texts, adapted to the 

context and written in a language close to that used by banking institutions, 

public authorities or contractual partners. In addition, these systems can 

instantly translate messages into numerous languages and adapt the 

content to the cultural peculiarities of the recipients, thus expanding the 

geographical area of attacks. 

Artificial intelligence also contributes to the improvement of social 

engineering techniques. By analyzing public information available on 

digital platforms and social networks, algorithms can build detailed 

profiles of victims, identifying professional relationships, personal 

preferences and online behavior. This information is then used to develop 

credible scenarios, in which victims are determined to disclose 

confidential data, make financial transfers or allow unauthorized access to 

computer systems. In this way, artificial intelligence transforms social 

engineering into an automated process, based on the analysis and 

exploitation of human behavior. 

Another relevant aspect is the use of artificial intelligence for the 

development and optimization of malicious computer programs. Some 
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applications can automatically identify existing vulnerabilities in computer 

systems, adapt attack methods depending on detected security measures 

and modify the structure of the source code to avoid detection by antivirus 

solutions. This adaptability reduces the effectiveness of classic protection 

mechanisms and requires the development of security tools based, in turn, 

on intelligent technologies. 

From the perspective of criminal law, the use of artificial intelligence 

does not change the constitutive elements of the crime of computer fraud, 

but it influences the concrete way in which the criminal activity is carried 

out and the complexity of judicial investigations. Criminal prosecution 

bodies are forced to manage increasingly complex digital evidence, to 

establish the origin of the algorithms used and to identify the persons who 

designed, configured or used the computer systems for criminal purposes. 

In many situations, the difficulties are not generated by the lack of 

criminalization rules, but by the identification of the perpetrators and the 

cross-border nature of the criminal activities1. 

In this context, the responsible use of artificial intelligence is 

becoming a major concern of the European legislator and national 

authorities. The European Regulation on Artificial Intelligence (AI Act) 

aims to ensure the development and use of these systems in a manner 

compatible with fundamental rights, cybersecurity and the principles of the 

rule of law. While the Regulation does not directly regulate criminal 

liability for cyber fraud, it establishes obligations on risk management, 

transparency and control of certain artificial intelligence systems, 

indirectly contributing to reducing the possibilities of misuse of these 

technologies (ENISA, 2024, pp. 25–47). 

Therefore, artificial intelligence must be seen as a technology with a 

dual character. Its use contributes to the development of society and to the 

efficiency of numerous economic and administrative activities, but the 

same technology can be exploited to commit highly sophisticated 

 

1 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 

2024 laying down harmonised rules on artificial intelligence (AI Act), Official Journal of 

the European Union, L 1689/2024. 
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cybercrimes. This reality requires the continuous adaptation of legislation, 

the development of modern investigative mechanisms and the 

strengthening of international cooperation, so that technological progress 

is accompanied by legal guarantees capable of protecting individuals and 

institutions against new forms of cybercrime. 

 

2.2. Deepfake, intelligent phishing and digital identity theft 

 

The evolution of generative artificial intelligence has led to the 

emergence of new ways of committing computer fraud, characterized by a 

high level of realism and an increased capacity to mislead victims. While 

traditional fraud methods were mainly based on exploiting technical 

vulnerabilities of computer systems, new technologies allow the 

exploitation of human vulnerabilities by creating digital content that is 

almost impossible to distinguish from authentic content. In this context, 

deepfake technologies, artificial intelligence-assisted phishing campaigns 

and digital identity theft represent some of the most serious challenges for 

judicial bodies and for authorities responsible for cybersecurity. 

Deepfake technology uses advanced artificial intelligence models to 

generate or modify images, audio recordings and video materials, so that 

they faithfully reproduce the physical appearance, voice and behavior of a 

real person. Initially developed for legitimate purposes, such as film 

production, education or research, this technology has also begun to be 

used for fraudulent purposes. Criminals can create videos or audio 

recordings in which a person appears to be requesting a bank transfer, the 

disclosure of confidential information or the approval of a financial 

transaction. The high degree of authenticity of these materials makes 

victims place a high level of trust in the content received. 

One area in which the use of deepfake technology has particularly 

serious consequences is represented by financial fraud. Situations have 

been reported in which employees of companies have authorized transfers 

of large amounts of money after participating in video conferences or 

receiving phone calls generated by artificial intelligence, being convinced 

that they are talking to their hierarchical superiors. Such incidents 

demonstrate that verifying a person’s identity solely through image or 
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voice no longer offers the guarantees of authenticity that it offered in the 

past. 

In parallel, phishing has undergone a significant transformation 

through the use of artificial intelligence. If fraudulent messages could 

previously be identified by grammatical errors, unnatural expressions or 

general information, current applications are capable of generating well-

structured texts, personalized and adapted to the professional or personal 

context of each victim. By analyzing the information available on digital 

platforms and social networks, systems based on artificial intelligence can 

create messages that reproduce the communication style of a financial 

institution, a contractual partner or a close person. Under these conditions, 

the probability that the victim considers the message authentic is 

considerably higher. 

At the same time, artificial intelligence facilitates the development 

of complex spear phishing attacks, aimed at carefully selected individuals. 

Unlike classic campaigns, which targeted a large number of recipients, 

these attacks are built on a detailed analysis of the victim's online activity. 

Information on the position held, professional relationships, ongoing 

projects or personal interests is used, which allows the development of 

credible scenarios that are difficult to identify as fraudulent. In the 

corporate environment, such attacks can lead to the compromise of internal 

communications, the disclosure of trade secrets or the production of 

significant financial damages. 

Another consequence of the development of artificial intelligence is 

the amplification of the phenomenon of digital identity theft. Perpetrators 

can use images, audio recordings, falsified documents and information 

obtained from public sources to create credible virtual identities, which are 

subsequently used in commercial relations or in interaction with financial 

institutions. In some situations, these identities are used to open bank 

accounts, contract financial services or carry out other illicit activities, 

which makes it difficult to identify the perpetrators and recover damages. 

From a legal point of view, these developments raise numerous 

issues regarding the management of evidence and the establishment of 

criminal liability. Materials generated by artificial intelligence can create 
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difficulties in verifying the authenticity of digital evidence, and identifying 

the perpetrator often requires cooperation between authorities from several 

states and the use of advanced forensic analysis methods. At the same time, 

the development of these technologies forces the legislator to constantly 

adapt the rules on data protection, cybersecurity and the investigation of 

cybercrime. 

Faced with these challenges, prevention becomes as important as 

sanctioning the facts. Public institutions, economic operators and users 

must adopt additional mechanisms for identity verification, multifactor 

authentication, internal procedures for confirming financial transactions 

and permanent training programs on the risks associated with the use of 

technologies based on artificial intelligence. Equally, the developers of 

these systems have the responsibility to implement technical measures that 

reduce the possibility of using applications for fraudulent purposes. 

In conclusion, deepfake technologies, smart phishing and digital 

identity theft demonstrate that artificial intelligence is profoundly 

changing the nature of computer fraud. These tools increase the ability of 

perpetrators to manipulate victims and complicate the work of judicial 

bodies, requiring a continuous adaptation of prevention, investigation and 

sanctioning mechanisms. In this context, effective protection against 

computer fraud can no longer be achieved exclusively through technical 

measures or by criminalizing the acts, but requires an integrated approach, 

based on institutional cooperation, digital education and the permanent 

updating of the legislative framework. 

 

2.3. Automation of cyber attacks and vulnerabilities of digital systems 

 

One of the most important consequences of the development of 

artificial intelligence is the possibility of automating activities specific to 

cyber attacks. If, in the past, identifying vulnerabilities and carrying out an 

attack required advanced technical knowledge and considerable 

preparation time, today many stages of this process can be carried out 

automatically through applications based on machine learning algorithms. 

This evolution determines not only the increase in the efficiency of 
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criminal activities, but also the expansion of access to sophisticated IT 

tools for people who do not have in-depth technical skills. 

Artificial intelligence allows the analysis of a large number of IT 

systems in a very short time, identifying vulnerable configurations, 

security errors or outdated applications. Based on this information, 

algorithms can automatically select the most exposed targets and adapt 

attack methods depending on the level of protection identified. Thus, the 

process of preparing a cyber fraud becomes faster, more efficient and more 

difficult to detect in the early stages. 

At the same time, systems based on artificial intelligence can 

constantly optimize the strategies used by the authors. By analyzing the 

results of previous attacks, these applications can identify the methods that 

had the highest success rate and can automatically modify the content of 

messages, the structure of computer programs or the ways of 

communicating with victims. This continuous adaptation capacity 

differentiates modern attacks from classic ones and explains why 

traditional defense mechanisms become, in some situations, insufficient. 

Another phenomenon worth analyzing is the development of the 

concept of Cybercrime-as-a-Service. This model involves the marketing, 

through clandestine platforms, of computer services intended for carrying 

out criminal activities. Malicious programs, compromised computer 

infrastructures, databases with personal information, communication 

encryption services or applications that use artificial intelligence to 

automate attacks can be purchased. Consequently, committing computer 

fraud is no longer limited to people with advanced technical training, but 

is becoming accessible to an increasing number of criminals. 

Automation also affects the way malware spreads. Some 

applications can identify vulnerable devices, automatically deliver 

malicious code, and adapt their behavior to meet security measures. In 

some cases, AI-based systems are able to evade detection by modifying 

their own code or by constantly changing the way they communicate with 

the servers used by the attackers. This flexibility makes it harder for 

cybersecurity professionals to identify and neutralize threats. 
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At the same time, the widespread use of cloud computing, internet-

connected devices, and complex digital infrastructures is expanding the 

attack surface. Organizations are managing ever-increasing volumes of 

information and using interconnected IT systems, meaning that a single 

vulnerability can impact a significant number of users or services. In this 

context, protecting digital infrastructure is no longer just a technical issue, 

but a strategic one, with economic, social, and legal implications. 

From a legal perspective, this development requires a 

reconsideration of the way in which the prevention and investigation of 

computer fraud are approached. Judicial bodies must have adequate 

technical resources and specialized personnel to manage digital evidence 

and to understand the mechanisms used by systems based on artificial 

intelligence. Equally, cooperation between judicial authorities, institutions 

responsible for cybersecurity, academia and the private sector is becoming 

essential for the rapid identification of new criminal typologies and for the 

development of effective responses. 

Particular attention must also be paid to the responsibility of 

organizations that develop or use complex computer systems. The 

implementation of effective cybersecurity policies, constant updating of 

applications, risk assessment and staff training are indispensable measures 

to reduce the vulnerabilities exploited by criminals. The experience of 

recent years demonstrates that many computer frauds are not possible 

solely due to the performance of the technology used by the perpetrators, 

but also as a result of deficiencies in the organization and management of 

the system victims' computer themes. 

Looking ahead, the development of artificial intelligence will 

continue to influence both the methods of committing computer fraud and 

the tools used to combat it. Intelligent algorithms can become an important 

ally of authorities and cybersecurity specialists by early detection of 

suspicious activities, analysis of user behavior and automatic identification 

of fraud attempts. Therefore, the effectiveness of combating computer 

crime will depend on the ability of society to use the same technological 

advances to strengthen prevention and protection mechanisms, while 

maintaining a balance between security, respect for fundamental rights and 

the development of technological innovation. 



  

 

 

 

239 

3. Legal framework and perspectives on combating computer fraud 

 

Combating computer fraud is one of the most important challenges 

of contemporary law, given the rapid evolution of digital technologies and 

the cross-border nature of these crimes. The complexity of the methods 

used by perpetrators, as well as the integration of artificial intelligence in 

the process of committing illicit acts, require the existence of a flexible 

regulatory framework, capable of responding to both current and future 

technological challenges. 

In Romanian law, the protection of social relations regarding the 

security of computer systems and the patrimony of individuals is ensured 

by the provisions of the Criminal Code on computer crimes, supplemented 

by special regulations on the prevention and combating of computer crime 

and by the rules on cybersecurity. These provisions aim to sanction illegal 

access to computer systems, the modification or destruction of data, the 

disruption of the functioning of computer systems and fraud committed 

through them. However, the application of legal rules faces difficulties 

generated by the anonymous nature of the digital environment, the use of 

IT infrastructures distributed in several countries and the accelerated pace 

of technological development. 

At European and international level, the fight against computer fraud 

is based on cooperation between states and the existence of common legal 

instruments. The Budapest Convention on Cybercrime is the main 

international instrument in the field, providing a unified framework for the 

criminalization of acts, the management of digital evidence and judicial 

cooperation. At the same time, the European Union has adopted regulatory 

acts aimed at strengthening cybersecurity and regulating the use of 

artificial intelligence, aiming to reduce the risks generated by the use of 

these technologies for illicit purposes. 

The adoption of the Regulation on Artificial Intelligence marks an 

important moment in the development of European law, as it establishes 

obligations regarding the development, use and supervision of artificial 

intelligence systems, depending on the level of risk they pose. Although 

the regulation does not directly regulate criminal liability for cyber fraud, 
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it helps prevent the misuse of applications capable of generating false 

content, facilitating user manipulation or automating cyber attacks. At the 

same time, new European regulations on the security of networks and 

information systems impose higher standards of protection and 

responsibility for public authorities and economic operators. 

However, the effectiveness of combating cyber fraud does not 

depend solely on the existence of appropriate legal rules. Investigating 

these crimes requires the use of modern methods of managing digital 

evidence, the development of appropriate technical capabilities and 

increased cooperation between judicial authorities, institutions specialized 

in cybersecurity and international bodies. The rapid exchange of 

information, mutual legal assistance and the conduct of joint investigations 

are indispensable tools in identifying and holding perpetrators 

accountable, especially when criminal activity is carried out 

simultaneously in several jurisdictions (Corsei, 2025, pp. 86-98). 

From the perspective of technological evolution, it is clear that 

artificial intelligence will continue to influence both the ways in which 

cyber fraud is committed and the methods used to prevent and investigate 

it. In these circumstances, the legislative framework must remain flexible 

enough to respond to technological changes, without affecting the 

development of innovation or the exercise of fundamental rights and 

freedoms. An effective policy in the field of combating cyber fraud 

involves combining repressive and preventive measures, investing in 

digital education, strengthening cybersecurity and developing permanent 

international cooperation. Only through such an integrated approach can 

the effective protection of individuals, assets and trust in the digital 

environment be ensured, in a society in which artificial intelligence will 

play an increasingly important role. 

 

Conclusions 

 

 The evolution of digital technologies and the accelerated 

development of artificial intelligence have led to profound transformations 

both in society and in the way cybercrime manifests itself. While 

technological progress offers important opportunities for economic 
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development, streamlining services and improving the quality of life, it 

also creates the conditions for the emergence of new forms of cyberfraud, 

characterized by a high degree of sophistication and an increased capacity 

to adapt to existing security measures. 

The analysis carried out in this study highlights the fact that artificial 

intelligence is not, in itself, a source of cybercrime, but a technological 

tool that can be used for both legitimate purposes and criminal activities. 

The use of intelligent algorithms to automate cyberattacks, generate 

deepfake content, develop personalized phishing campaigns or facilitate 

digital identity theft demonstrates that traditional fraud methods have 

acquired a higher level of complexity, which requires the continuous 

adaptation of legal and institutional mechanisms for prevention and 

control. 

At the same time, the research reveals that the current national and 

European legislative framework provides important legal instruments for 

sanctioning cyber fraud and strengthening cyber security. However, the 

dynamics of technological development require a permanent update of 

legal norms, an interpretation adapted to new digital realities and a 

strengthening of international cooperation in the field of investigating 

cyber crimes. In this regard, the effective application of the legislation 

depends not only on the existence of adequate criminalization norms, but 

also on the capacity of the authorities to use modern investigative means 

and to capitalize on the technical expertise necessary for the management 

of digital evidence. 

Also, the effective fight against cyber fraud cannot be achieved 

exclusively through the intervention of criminal law. Reducing the risks 

generated by the abusive use of artificial intelligence requires the 

development of a cyber security culture, constant investments in digital 

education, the implementation of high standards of protection of IT 

systems and the strengthening of collaboration between public authorities, 

the private sector, the scientific community and international 

organizations. Prevention must be as important as punishment, as many 

cyber frauds primarily exploit human and organizational vulnerabilities. 
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In the future, the development of artificial intelligence will continue 

to influence both the ways in which cyber fraud is committed and the tools 

used to identify and prevent it. For this reason, law must evolve at the same 

pace as technology, maintaining a balance between stimulating innovation 

and protecting the fundamental values of society. Only through an 

integrated approach, based on international cooperation, legislative 

adaptation, institutional responsibility and the responsible use of emerging 

technologies, can effective protection against cyber fraud be ensured and 

citizens' trust in the digital environment be strengthened. 
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